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ALBERTA  RULES  of  COURT 

1914 

Amended  tc  September  1st.  1923, 


(The  references  at  the  end  of    the  Rules  are    to    the  English 
Annual  Practice,  1913,  and  to  the  Ontario  Rules,  1897.) 


DEFINITIONS  AND  INTRODUCTORY   MATTER. 

^  1.  The  following  Rules  may  be  cited  as  "The  Consolidated  g 

Rules  of  the  Supreme  Court"  or  briefly  "C.  R."  They  shall 
come  into  operation  on  the  first  day  of  September,  1914,  and 
shall  apply  so  far  as  may  be  practicable,  unless  otherwise  special- 
ly provided,  to  all  proceedings  taken  on  or  after  that  day  in  all 
actions  and  other  proceedings  then  pending. 

.  v         2.  These  Rules  are  not  intended  to  affect  the  practice  or  pro- 
cedure  in  criminal  matters.  m 

(2)   The  Interpretation  Act,  The  Supreme  Court  Act,  and  ^ 
The  District  Courts  Act  shall  apply  to  these  Rules. 

^          3.  As  to  all  matters  not  provided  for  in  these  Rules  the  prac-  *JjJ|«™  ™^  to 
tice  as  far  as  may  be  shall  be  regulated  by  analogy  thereto.  ST  regulated 

|-Q    3  1  by  analogy 

\,          4.  The  division  of  these  Rules  into  headings  and  the  addition  "*jdinn0gtses 
of  marginal  notes  is  for  convenience  only  and  is  not  intended  not  to  airect 
to  affect  their  construction.     [O.  7.] 

A  5.  P>ery  Rule  hereafter  made  shall  be  construed  as  intended  ^^f  lnto 

"       to  come  into  force  on  the  fifteenth  day  after  the  date  of  The  operation  or 

Alberta  Gazette  in  which  it  shall  first  be  published  unless  thofut 

Rule  shall  otherwise  direct.     [0.  8.] 


6.  In  the  construction  of  these  Rules,  unless  there  is  any- 
thing in  the  subject  or  context  repugnant  thereto  or  inconsistent 
therewith,  the  several  words  hereinafter  mentioned  shall  have  or 
include  the  meanings  following,  that  is  to  say— 

(a)   "Rules"  shall  include  forms ; 

(6)  "Clerk"  means  the  clerk,  deputy  clerk  or  acting  clerk  of 
the  judicial  district  in  which  the  action  or  other  proceeding  is 
pending  or  is  about  to  be  commenced  and,  where  the  context 
requires  it,  a  process  issuer ; 
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(c)  "Address  for  service"  means  an  office  or  other  place  of 
business,  not  being  more  than  three  miles  from  the  office  of  the 
clerk  of  the  district  in  which  the  action  or  other  proceeding  in 
which  the  address  for  service  is  required  to  be  given  was  com- 
menced ; 

(d)  "Action  shall  include  any  issue  directed  to  be  tried; 

(e)  "A  liquidated  demand"  means  a  claim  for  a  specific  sum 
payable  under  an  express  or  implied  contract  for  the  payment 
of  a  sum  of  money  not  being  in  the  nature  of  a  penalty  or 
unliquidated  damages,  the  amount  whereof  is  fixed  by  the  terms 
of  the  contract  or  can  be  ascertained  by  calculation  only  or  upon 
the  taking  of  an  account  between  the  plaintiff  and  the  defend- 
ant; or  a  claim  for  a  specific  sum  of  money,  whether  or  not  in 
the  nature  of  a  penalty  or  damages  recoverable  under  a  statute 
which  contains  an  express  provision  that  the  sum  sued  for  may 
be  recovered  as  a  liquidated  demand  or  as  liquidated  damages ; 

(/)  A  "statement  of  claim"  is  the  pleading  by  which  the 
plaintiff  commences  his  action ; 

(g)  A  "statement  of  defence"  is  the  pleading  by  which  the 
defendant  answers  the  plaintiff's  statement  of  claim ; 

(h)  A  "counterclaim"  is  the  pleading  by  which  the  defend- 
ant makes  against  the  plaintiff  or  against  the  plaintiff  and  others 
such  a  claim  as  he  might  have  made  by  a  statement  of  claim  in 
an  independent  action.  If  there  be  a  statement  of  defence,  the 
counterclaim  shall  be  conjoined  and  pleaded  with  the  statement 
of  defence ; 

(i)  A  "reply"  is  the  statement  by  which  the  plaintiff  answers 
the  defendant's  statement  of  defence ; 

(;')  A  "defence  to  counterclaim"  is  the  pleading  by  which 
the  plaintiff  answers  the  defendant's  counterclaim.  If  there 
be  a  reply  to  the  statement  of  defence,  the  defence  to  the  coun- 
terclaim shall  be  conjoined  and  pleaded  with  the  reply  to  the 
statement  of  defence ; 

(k)  A  "reply  to  the  defence  to  counterclaim"  is  the  pleading 
by  which  the  defendant  answers  the  plaintiff's  defence  to  the 
counterclaim  ; 

(I)  A  "joinder  of  issue"  is  a  pleading  by  which  a  party  joins 
issue  upon  the  previous  pleading  of  an  opposite  party  without 
more. 

(  ^  7.  No  pleading  other  than  a  joinder  of  issue  subsequent  to 
to  glider1  reply  or  reply  to  defence  to  counterclaim  may  be  pleaded  except 
£*£]«».  by  leave  of  a  judge.  [E.  277;  O.  257.] 

judge  in  chambers  8.  Except  as  otherwise  provided  all  motions,  applications  and 
mafteraTtherj'V  hearings  other  than  the  trials  of  actions  may  be  disposed  of  by 
than  trw^y  a  ju(jge  in  chambers.  [480.] 

variation  9.  Any  order  made  ex  parte  may  be  varied  or  discharged  by 

£?  ord£n>arg'v     any  judge  on  notice  and  every  order  made  by  a  judge  may  be 
£       varied  or  discharged  upon  notice  by  the  same  judge.     [E.  j".  A. 
f>0.] 
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.  Procedure 
death  or 


10.  Where  any  application  ought  to  be  made  to  or  any  juris-  JJ*___ 
diction  exercised  by  the  judge  by  whom  a  cause  or  matter  hascesser  oif  office 
been  tried  or  before  whom  any  motion  has  been  made,  if  such by 
judge  shall  die  or  cease  to  be  a  judge  of  the  court  or  if  for  any 

other  reason  it  shall  be  impossible  or  inconvenient  that  such 
judge  should  act  in  the  matter,  any  other  judge  may  hear  such 
application  or  otherwise  exercise  such  jurisdiction.  [514 ;  E. 
885.] 

JOINDER  OF  CAUSES  OF  ACTION  AND  PARTIES. 

11.  Subject  to  the  following  Rules  relating  to  the  joinder  of  ^a^ju0s*smay 
causes  of  action,  the  plaintiff  may  unite  in  the  same  action  be  joined 
several  causes  of  action.     [79  pt. ;  E.  188 ;  O.  232 ;  M.  257.] 

12.  Claims  by  an  assignee  for  the  benefit  of  creditors  as  such  as1sa11™seeb£)r 
shall  not,  unless  by  leave  of  a  judge,  be  joined  with  any  claim  cr'emto're  °r 
by  him  in  any  other  capacity.     [E.  190 ;  0.  233 ;  M.  259.] 

13.  Claims  by  or  against  husband  and  wife  may  be  joined  j^sb°rndagalnst 
with  claims  by  or  against  either  of  them  separately.     [E.  191;  and  "wife 

0.  234;  M.  260.] 

14.  Claims  by  or  against  an  executor  or  administrator  as  J^™*^,, 
such  may  be  joined  with  claims  by  or  against  him  personally; 
provided  the  last  mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or  de- 
fendant sues  or  is  sued  as  executor  or  administrator.     [E.  192 ; 

O.  235;  M.  261.] 

15.  Claims  by  one  or  more  plaintiffs  against  one  or  more  J?1.nder  of. . 

J  f  ..^  ft  •  claims   arising 

defendants  in  respect  of  or  arising  out  of  the  same  transaction  or  from  same 
occurrence  or  out  of  the  same  series  of  transactions  or  occur-  trans'acuons 
rences  may  be  joined  in  the  same  action  whether  the  plaintiff's 
claim  to  be  entitled  to  relief  jointly  or  separately,  or  in  the  alter- 
native, and  whether  the  defendants  are  sought  to  be  charged 
jointly  or  separately  or  in  the  alternative,  and  whether  or  not 
the  relief  or  remedy  sought  against  the  several  defendants  be 
the  same.     [E.  188.J 

16.  If  it  be  made  to  appear  to  a  judge  that  several  causes  of  £ 
action  joined  in  the  same  action  have  been  improperly  joined  or 
cannot  all  be  conveniently  disposed  of  in  one  action,  the  judge 
may  either  order  any  of  such  causes  of  action  to  be  excluded  or 
may  direct  the  issues  raised  by  any  of  the  causes  of  action  to  be 
tried  separately  and  in  either  case  may  direct  the  pleadings  to 
be  amended  accordingly  and  may  make  such  order  as  to  costs  as 
may  be  just.     [79  pt. ;  E.  188,  195,  196 ;  O.  237  ;  M.  263.] 

JOINDER  OF  PLAINTIFFS. 

17.  Where  an  action  has  been  commenced  in  the  name 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it 
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Misjoinder 
of  plaintiff 
counterclaim 


has  been  commenced  in  the  name  of  the  right  plaintiff,  a  judge 
may,  if  satisfied  that  it  has  been  so  commenced  through  a  bona 
fide  mistake,  either  of  fact  or  law,  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do,  order  any 
other  person  to  be  substituted  or  added  as  plaintiff  upon  such 
terms  as  may  be  just.  [27 ;  E.  124;  0.  313.] 

18.  Where  in  an  action  any  person  has  been  improperly  or 
unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set 
up  a  counterclaim,  he  may  obtain  the  benefit  thereof  by  estab- 
lishing his  counterclaim  against  the  parties  other  than  the  co- 
plaintiff  so  joined  notwithstanding  the  misjoinder  of  such  plain- 
tiff or  any  proceedings  consequent  thereon.     [28;  E.  125.] 

19.  In  any  action  for  prevention  of  waste  or  otherwise  for 
the  protection  of  property,  one  person  may  sue  on  behalf  of 
himself  and  all  other  persons  having  the  same  or  a  similar  inter- 
est.    [49;  E.  159;  0.  203  (e) ;  M.  238  (e).] 

Stiff  ^r1'6  ^^'  Wnere  numerous  persons  have  a  common  interest  in  the 
defendant  subject  of  an  intended  action,  one  or  more  of  such  persons  may 
sue  or  be  sued  or  may  be  authorized  by  a  judge  to  defend  in 
such  action  on  behalf  of  or  for  the  benefit  of  all  persons  inter- 
ested ;  and  one  or  more  of  such  persons  may  by  order  of  a  judge 
be  substituted  for  the  person  or  persons  previously  acting.  [34 ; 
E.  131  ;0.  200 ;  M.  233.] 


Waste 


^  .  ^  21.  Trustees,  executors  or  administrators  may  sue  and  be 
representatives'  sued  on  behalf  of  or  as  representing  the  property  or  estate  of 
which  they  are  trustees,  or  representatives  without  joining  any 
of  the  persons  beneficially  interested  in  the  trust  or  estate,  and 
shall  be  considered  as  representing  such  persons;  but  a  judge 
may,  at  any  stage  of  the  proceedings,  order  any  of  such  persons 
to  be  made  parties  either  in  addition  to  or  in  lieu  of  the  previous- 
ly existing  parties.  [33  (1) ;  E.  130 ;  0.  193 ;  M.  227.] 

i   vp*  ^*  Anyone  interested  in  a  trust  or  in  the  estate  of  a  deceased 

%-'  person  and  entitled  to  a  judgment  or  order  for  the  execution  of 

the  trust  or  the  administration  of  the  estate  may  have  the  same 
without  making  any  other  person  interested  therein  other  than 
the  trustee,  executor  or  administrator  a  party  to  the  proceeding ; 
provided  that  a  judge  may  direct  that  any  of  such  other  persons 
may  be  added  as  a  party  or  served  with  notice.  [47  &  48 ;  E. 
157  &  158;  O.  203  (a)  &  (b) ;  M.  238  (a)  &  (b).] 

order  for  23.  Any  executor,  administrator  or  trustee  entitled    to    a 

administration         .      -  i          «•  i  i       •     •  • 

against  one   >    judgment  or  order  for  the  administration  of  the  estate  or  the 
"T^Cti      execution  of  the  trust  may  have  such  judgment  or  order  against 

any  one  legatee,  devisee,  next-of-kin  or  beneficiary.     [50;  E. 

160;  0.203  (f) ;  M.  238  (f).] 


All   persons   as 
defendant*     V 


JOINDER  OF  DEFENDANTS. 


24.  All  persons  may  be  joined  in  one  action  as  defendants 
against  whom  any  right  of  relief  in  respect  of  or  arising  out  of 
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the  same  transaction  or  occurrence  or  series  of  transactions  or 
occurrences  is  alleged  to  exist  whether  jointly,  severally  or  in 
the  alternative,  where,  if  separate  actions  were  brought  against 
such  persons,  any  common  question  of  law  or  fact  would  arise; 
provided  that,  if  it  shall  appear  that  such  joinder  may  embar- 
rass or  delay  the  trial  of  the  action,  a  judge  may  order  separate 
trials  or  make  such  other  order  as  may  be  expedient;  and  judg- 
ment may  be  given  against  such  one  or  more  of  the  defendants 
as  may  be  found  to  be  liable  according  to  and  to  the  extent  of 
his  or  their  respective  liabilities  without  amendment.  [29 ;  E. 
126  &  129;  0.  186  &  192;  M.  219.] 

A       25.  It  shall  not  be  necessary  that  every  defendant  shall  be™*™^0' 
M  »  interested  as  to  all  the  relief  prayed  for  or  as  to  every  cause  of  in  aunurf 
action  included  in  any  proceeding  against  him;  but  a  judge  no( 
may  make  such  order  as  may  appear  just  to  prevent  any  de- 
fendant from  being  embarrassed  or  put  to  expense  by  being 
required  to  attend  any  procedings  in  which  he  may  have  no 
interest,     [30;  E.  127;  O.  187;  M.  220.] 

26.  The  plaintiff  may  join  as  parties  defendant  to  the  same  ^  or  »ny. . 

flfl  n  f  i-i  .•  n  •    •     ^1     P*"0"8  U»ble 

\V       action  all  or  any  of  the  parties  severally  or  jointly  or  jointly  on  one  contract 
and  severally  liable  on  or  in  respect  of  any  one  contract,  as  well 
as  all  parties  to  any  kind  of  negotiable  instrument.     [31 ;  v.  E. 
128;  0.  188;  M.  221.] 

.flfi          27.  A  surety  for  the  performance  of  any  term  of  a  contract  J°lnder  °f  surety 
may  be  made  a  party  to  any  action  upon  the  contract.   [0.  189.]  or'aTenT" 

MISJOINDER  OR  NONJOINDER  OP  PARTIES. 

28.  No  cause  or  matter  shall  be  defeated  by  reason  of  the  "°     and 
misjoinder  or  nonjoinder  of  parties  and  the  court  may  in  every 
cause  or  matter  deal  with  the  matter  in  controversy  so  far  as 
regards  the  rights  and  interests  of  the  parties  actually  before  it. 

(2)  A  judge  may  at  any  stage  of  the  proceedings  either  upon  striking  out 
or  without  the  application  of  either  party  and  on  such  terms  as  partiMdding 
may  appear  to  the  judge  to  be  just  order  that  the  name  of  any 
party  improperly  joined  whether  as  plaintiff  or  as  defendant  be 
struck  out  and  that  the  name  of  any  person  be  added  who  ought 

to  have  been  joined  whether  as  plaintiff  or  as  defendant,  or 
whose  presence  before  the  court  may  be  necessary  in  order  to 
enable  the  court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause  or  matter,  or 
in  order  to  protect  the  rights  or  interests  of  any  person  or  class 
of  persons  interested  under  the  plaintiff  or  defendant. 

(3)  No  person  shall  be  added  or  substituted  as  a  plaintiff  orc,OIise"t  of 

it.  [    f   •        j       t  i    •.•«••.!         ,    -i  '  ,     •      Plaintiff  or 

as  the  next  friend  of  a  plaintiff  without  his  own  consent  in  next  mend 
writing  thereto  being  first  filed. 

(4)  Any  application  to  add  or  strike  out  or  substitute  a  plain-  *pp"dcdaU0°rn 
tiff  or  defendant  may  be  made  to  a  judge  at  any  time  before  trial  strike  out 
on  notice  or  at  the  trial  of  the  action  in  a  summary  manner. 

[35  E.  133 ;  0.  206  (3) ;  M.  242 ;  36 ;  E.  134 ;  M.  243.] 
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Addition  or 
substitution 
of  new 
defendant 


29.  Where  a  defendant  is  added  or  substituted,  the  plaintiff 
shall,  unless  otherwise  ordered,  amend  his  statement  of  claim 
in  such  manner  as  the  making  of  the  new  defendant  a  party 
may  render  proper  and  serve  the  amended  statement  of  claim 
upon  the  service  of  such  amended  statement  of  claim.  [E.  135 ; 
have  the  same  time  to  deliver  his  statement  of  defence  as  if  he 
had  been  a  defendant  in  the  first  instance  and  the  proceedings 
as  against  such  defendant  shall  be  deemed  to  have  begun  only 
upon  the  service  of  such  amended  statement  of  claim.  [E.  135, 
O.  206,  207  &  208.] 


Where  no  legal 
represent*  tive, 
court  may 
appoint  a 
representative 
of  estate  or 
proceed  without 


Appointment  of 
representative 
of  class,  etc. 


REPRESENTATIVE  PARTIES  AND  ABSENT 
INTERESTED  PERSONS. 

30.  Where  in  any  action  or  other  proceeding  commenced  or 
intended  to  be  commenced  it  is  made  to  appear  that  a  deceased 
person  who  was  interested  in  the  matters  in  question  has  no 
legal  personal  representative,  the  court  or  a  judge  may  by  order 
direct  that  the  action  or  other  proceeding  may  be  commenced 
or  continued  in  the  absence  of  any  person  representing  the  estate 
of  the  deceased  person  or  appoint  some  person  to  represent  such 
estate  for  all  the  purposes  of  the  action  or  other  proceeding  on 
such  notice  as  may  seem  proper  and  notwithstanding  that  the 
estate  in  question  may  have  a  substantial  interest  in  the  matters 
or  that  there  may  be  active  duties  to  be  performed  by  the  person 
so  appointed  or  that  he  may  represent  interests  adverse  to  the 
plaintiff  or  that  there  may  be  embraced  in  the  matter  an  admin- 
istration of  the  estate  whereof  representation  is  sought ;  and  the 
order  so  made  and  all  subsequent  proceedings  shall  bind  the 
estate  of  such  deceased  person  in  the  same  manner  in  every  re- 
spect as  if  there  had  been  a  duly  appointed  legal  personal  repre- 
sentative of  such  person  and  such  legal  personal  representative 
had  been  a  party  to  the  action  or  other  proceeding  and  had  duly 
appeared  therein.     [57 ;  E.  168 ;  O.  194 ;  M.  228.] 

31.  In  any  case  in  which  the  right  of  heirs  or  next-of-kin  or 
of  a  class  or  of  an  unborn  person  shall  depend  upon  the  con- 
struction of  an  instrument  and  it  shall  not  be  known  or  shall 
be  difficult  to  ascertain  who  is  or  are  such  heirs  or  next-of-kin 
or  class  and  the  court  or  judge  shall  consider  that  in  order  to 
save  expense  or  for  some  other  reason  it  will  be  convenient  to 
have  the  questions  of  construction  determined  before  such  heirs, 
next-of-kin,  class  or  unborn  person  shall  have  been  ascertained 
by  means  of  inquiry  or  otherwise,  the  court  or  judge  may  ap- 
point some  one  or  more  persons  to  represent  such  heirs,  next-of- 
kin,  class  or  unborn  person  and  the  judgment  of  the  court  or 
judge  shall  be  binding  upon  the  heirs,  next-of-kin,  class  or  un- 
born person  so  represented. 

(2)  In  any  other  case  in  which  heirs,  next-of-kin,  class  or 
unborn  persons  shall  be  interested  in  any  proceedings  the  court 
or  judge  may,  if  having  regard  to  the  nature  and  extent  of  the 
interest  o'f  such  persons  or  any  of  them,  it  shall  appear  expedient 
on  account  of  the  responsibility  or  difficulty  of  ascertaining  such 


persons  or  in  order  to  save  expense,  appoint  one  or  more  persons 
to  represent  all  or  any  of  such  heirs,  next-of-kin,  class  or  unborn 
person  and  the  judgment  or  order  of  the  court  or  judge  shall  be 
binding  upon  the  persons  so  represented.  [44 ;  E.  154 ;  O.  201 ; 
M.  234.] 

32.  Where  questions  arise  between  parties  who  are  some  only  f™^^  of 
of  those  interested  in  the  property  respecting  which  the  question  interested  persons 
arises  or  where  the  property  in  question  is  comprised  with  other 
property  in  the  same  settlement,  will  or  other  instrument  or 

is  the  property  of  an  intestate,  the  court  or  judge  may,  if  it  be 
deemed  expedient,  adjudicate  upon  the  questions  arising  be- 
tween such  parties  without  making  the  other  persons  interested 
in  the  property  respecting  which  the  question  arises  or  interest- 
ed under  the  settlement,  will  or  other  instrument,  parties  to  the 
action  and  without  requiring  the  whole  trusts  and  purposes  of 
the  settlement,  will  or  other  instrument,  or  the  whole  estate  of 
the  intestate,  to  be  executed  or  administered  under  the  direction 
of  the  court  and  without  taking  the  accounts  of  the  trustees  or 
other  accounting  of  the  property  touching  which  the  question 
or  questions  have  arisen  or  of  the  whole  estate  or  assets.  [0. 
202;  M.  237.] 

33.  Where  in  proceedings  concerning  a  trust  a  compromise  is  Approval  of 

.     .  .     -i   .       .-i  •       compromise 

proposed  and  some  of  the  persons  interested  in  the  compromise  in  absence  or 
are  not  parties  to  the  proceedings,  but  there  are  other  persons  p"'^.^ 
in  the  same  interest  before  the  court  and  assenting  to  the  com- 
promise, the  court  or  a  judge,  if  satisfied  that  the  compromise 
will  be  for  the  benefit  of  the  absent  persons  and  that  to  require 
service  on  such  persons  would  cause  unreasonable  expense  or 
delay,  may  approve  the  compromise  and  order  that  the  same 
shall  be  binding  on  the  absent  persons  and  they  shall  be  bound 
accordingly,  except  where  the  order  has  been  obtained  by  fraud 
or  nondisclosure  of  material  facts.     [E.  131  A.] 

34.  The  court  or  a  judge  may  require  any  person  to  be  made  ^t^  ^dea 
a  party  to  any  action  or  proceeding  and  may  give  the  conduct 

of  the  action  or  proceeding  to  such  person  as  the  court  or  judge 
may  think  fit  and  may  make  such  order  in  any  particular  case  conduct 
as  may  appear  just  for  placing  the  defendant  on  the  record  on of 
the  same  footing  in  regard  to  costs  as  other  parties  having  a 
common  interest  with  him  in  the  matters  in  question.     [51 ;  E. 
161  ;0.  203  (2);  M.  239.] 

35.  The  court  or  a  judge  may  direct  that  any  person  inter-  ^"^  of 
ested  in  the  subject  matter  of  the  action  who  is  not  under  these  on  ^reons 
Rules  a  necessary  party  shall  be  served  with  a  copy  of  the  judg- lntereste( 
ment  or  order  endorsed  with  a  notice  in  Form  A ;  and  after  such 
notice  such  person  shall  be  bound  by  the  proceedings  in  the 
same  manner  as  if  he  had  originally  been  made  a  party  and 
shall  be  at  liberty  to  attend  the  proceedings  under  the  judgment 

or  order.     [52  pt. ;  E.  162  pt. ;  0.  203  (3)  pt.] 


8 


RULES    OF    COURT 


Application  to/jjj.  3(5    Any  person  so  served  may  within  fourteen  days  after 

rtlsrharee.    etc.  **  •  i  -i  •       i  -i  • 

such  service  apply  to  the  court  or  judge  to  discharge,  vary  or  add 
to  the  judgment  or  order.   [52  pt.  ;  E.  162  pt.  ;  0.  203  (3)  pt,] 

37.  The  court  or  a  judge  may  order  that  any  person  inter- 
ested upon  whom  service  of  a  judgment  or  order  is  not  directed 
or  has  been  dispensed  with  shall  be  bound  as  if  served  and  such 
person  shall  be  bound  accordingly  except  where  the  judgment 
or  order  has  been  obtained  by  fraud  or  nondisclosure  of  material 
facts.  [E.  797  a.] 


discharge,  etc.,1 
judgment 


Order  binding 
persons,   service 
on  whom  is 
dispensed  with 


Judgment 
saving  rights 
of  nonparties 


representatives 
to  appear  on 


proceedings 


Leave   to  defend 
to  nonparty 


38.  Where  at  the  trial  or  upon  motion  for  judgment  it  ap- 
pears that  an  action  is  defective  for  want  of  parties,  the  court  or 
judge  may,  if  it  is  deemed  expedient,  render  judgment  saving 
the  rights  of  all  persons  not  parties.     [0.  205 ;  M.  241.] 

39.  In  any  action  or  proceeding  for  the  administration  of 
the  estate  of  a  deceased  person,  no  person  other  than  the  execu- 
tor or  administrator  shall  unless  by  leave  be  entitled  to  appear 
either  in  court  or  in  chambers  on  the  claim  of  any  person  not  a 
party  to  the  action  or  proceeding  against  the  estate  of    the 
deceased  person  in  respect  of  any  debt  or  liability.    The  court  or 
a  judge  may  direct  or  give  liberty  to  any  other  person  interested 
to  appear  either  in  addition  to  or  in  the  place  of  the  executor  or 
administrator  upon  such  terms  as  to  costs  or  otherwise  as  may 
be  thought  fit.     [58;  E.  169;  0.  204;  M.  251.] 

40.  Where  a  person  who  has  not  been  made  a  party  to  an 
action  satisfies  the  court  or  a  judge  that  he  is  interested  in  the 
subject  matter  or  result  of  the  action  and  that  it  is  just  and  con- 
venient that  he  should  be  allowed  to  defend  the  action  in  whole 
or  in  part,  the  court  or  judge  may  order  that  he  have  leave  so  to 
do.     The  order  shall  limit  a  time  within  which  such  person  is 
to  be  at  liberty  to  deliver  his  statement  of  defence.     If  such 
person  defends,  the  style  of  cause  in  his  statement  of  defence 
and  thenceforward  in  the  action  shall  contain  his  name  as  a 
defendant  preceded  by  the  words  "and  by  order."     [E.  95-98; 
0.  180-184;  M.  210-215.] 


Firms  as 
parties 


Infants 
as  parties 


Written 
authority  of 
next  frie 


PARTIES  WHERE  DISABILITY  EXISTS,  ETC. 

41.  The  Rules  relating  to  parties  to  actions  by  or  against 
firms  in  the  firm  name  are  as  provided  in  r.  146.     [E.  48a.] 

42.  An  infant  may  sue  by  his  next  friend  and  may  defend 
by  the  guardian  of  his  estate  or,  if  there  be  no  such  guardian,  or 
if  it  shall  be  deemed  to  be  in  the  interests  of  the  infant,  by  a 
guardian  ad  litem  to  be  appointed  by  a  judge.  [E.  138 ;  O.  197.] 

43.  Unless  otherwise  ordered,  before  the  name  of  any  person 
is  used  as  next  friend  of  an  infant  or  other  party  or  as  relator, 
such  person  shall  sign  a  written  authority  to  the  solicitor  to  that 
intent  and  the  authority  shall  be  filed  iruthe  office  in  which  the 
action  or  proceeding  is  commenced.     [E.  142;  O.  198.] 
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44.  A  lunatic  or  person  of  unsound  mind  may  sue  by  his 
guardian  or  next  friend  and  may  defend  by  his  guardian  or 
guardian  ad  litem  to  be  appointed  by  a  judge.    [E.  139 ;  0.  217 ; 
M.  252.] 

45.  Where  an  infant,  lunatic  or  person  of  unsound  mind 
who  is  a  defendant  or  has  been  served  with  notice  of  a  judg- 
ment or  order  is  not  represented,  a  guardian  ad  litem  may  be 
appointed  for  him  by  a  judge.     [496 ;  E.  139 ;  O.  155  &  219.] 

46.  A  mortgagee  suing  for  sale  or  foreclosure  with  or  without  mo^ge^saie 
other  relief  shall  not  make  any  subsequent  encumbrancer    a  or  foreclosure 
party  to  the  action  except  for  the  purpose  of  obtaining  possession acUc 
against  a  subsequent  encumbrancer  actually  in  possession  of  the 
mortgaged  property;  but  all  subsequent  encumbrancers  shall 

be  served  with  notice  of  the  judgment  or  order  directed  or  made 
in  the  action. 

47.  A  vendor  suing  for  specific  performance  with  or  without  j:artleY°  sult 

i  •      .     ,      1 1  i  i  i  i.  by  vendor 

other  relief  shall  not  make  any  encumbrancer  whose  claim  arose  for  specific 
subsequently  to  the  making  of  the  agreement  a  party  to  the"61* 
action,  unless  special  relief  is  claimed  against  him ;  but  all  sub- 
sequent encumbrancers  shall  be  served  with  notice  of  the  judg- 
ment or  order  directed  or  made  in  the  action. 

THIRD  PARTY  PROCEDURE. 

\  48.  Where  a  defendant  is  or  claims  to  be  entitled  to  contri-  JjJJJj"  * 

^r  bution  or  indemnity  over  against  any  person,  whether  a  party 
to  the  action  or  not,  he  may  serve  such  person,  hereinafter  called 
the  third  party,  with  a  notice  setting  out  in  the  same  manner 
as  in  a  statement  of  claim  the  facts  upon  which  he  relies  and 
the  nature  of  the  relief  claimed.  [60  pt.  &  67 ;  E.  170  pt.  &  177 ; 
O.  209pt.;M.  245.] 

j          49.  Such  notice  shall  be  filed  in  the  office  of  the  clerk  in  ^ln^rylce 
-vtflr  /      which  the  statement  of  claim  was  filed  and  a  copy  thereof  shall 
"V  be  served  on  the  third  party,  together  with  a  copy  of  the  plain- 

tiff's statement  of  claim,  according  to  the  Rules  for  the  service 
of  a  statement  of  claim.  [60  pt. ;  E.  170  pt. :  O.  209  pt. ;  M. 
246.] 

50.  A  third  party  may  at  any  time  before  he  defends  and  the  UgJ1  aslde 
plaintiff  may  at  any  time  after  service  of  the  notice,  move  to  set  n° 

the  notice  aside. 

51.  Any  person  served  with  a  notice  claiming  contribution  ™^^l 
or  indemnity  may  in  the  same  manner  as  a  defendant  serve  any  fourth  or 
other  person  against  whom  he  claims  contribution  or  indemnity  more  partle 
with  a  notice  to  that  effect  and  all  provisions  of  these  Rules 
relating  to  third  parties  shall  apply  mutatis  mutandis  to  any 
person  served  with  such  notice.     [E.  176a.] 

52.  A  third  party  may  by  a  statement  of  defence  dispute  the  ^^"by0' 
X          liability  of  the  defendant  to  the  plaintiff  or  his  own  liability  to  «>ird  party 
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the  defendant  or  both.  He  shall  deliver  his  statement  of  defence 
within  such  time  after  service  of  the  notice  as  is  limited  for  the 
filing  of  a  defence  by  a  defendant  to  a  statement  of  claim.  If  he 
does  not  dispute  the  liability  of  such  defendant  to  the  plaintiff 
he  shall  be  deemed  to  admit  the  validity  of  any  judgment  which 
shall  be  obtained  against  such  defendant  whether  obtained  by 
consent  or  otherwise.  If  he  does  not  dispute  his  liability  to  such 
defendant  he  shall  be  deemed  to  admit  his  liability  to  the  extent 
claimed  in  the  notice.  A  third  party  failing  to  defend  within 
the  time  limited  may,  however,  apply  to  a  judge  for  leave  so  to 
do  and  such  leave  may  be  given  upon  such  terms,  if  any,  as  the 
judge  may  think  fit.  [61 ;  E.  171 ;  0.  210.] 

ftS  S  noV  53-  Where  a  third  party  fails  to  defend,  if  the  defendant 
third  party  ^  giving  the  notice  suffer  judgment  by  default,  he  may  at  any 
time  either  before  or  after  satisfaction  of  the  judgment  against 
himself  by  leave  of  a  judge  have  judgment  against  the  third 
party  to  the  extent  of  the  contribution  or  indemnity  claimed  in 
the  third  party  notice;  provided  that  it  shall  be  lawful  for  a 
judge  to  set  aside  or  vary  such  judgment  upon  such  terms  as 
may  seem  just.  [62  &  168 ;  E.  172  &  303 ;  0.  211  &  594.] 

54.  Where  a  third  party  fails  to  defend,  in  case  the  action  is 
«/\       tried  and  results  in  favor  of  the  plaintiff,  the  judge  who  tries 

"K  the  action  may  at  or  after  the  trial  enter  such  judgment  as  the 
nature  of  the  case  may  require  for  the  defendant  giving  the 
notice  against  the  third  party ;  provided  that  execution  shall  not 
be  issued  thereon  without  leave  of  the  judge  until  after  satisfac- 
tion by  such  defendant  of  the  judgment  against  him.  And  if  the 
action  is  finally  decided  in  the  plaintiff's  favour,  otherwise  than 
by  trial,  the  judge  may  direct  such  judgment  as  the  nature  of 
the  case  may  require  to  be  entered  against  the  third  party  in 
favour  of  the  defendant  giving  the  notice.  [63  &  168 ;  E.  173 
&303;0.  212  &  594.] 

55.  If  a  third  party  defends  the  defendant  giving  the  notice 
may  apply  to  a  judge  for  directions  and  the  judge  upon  the 
hearing  of  such  application  may,  if  satisfied  that  there  is  a  ques- 
tion proper  to  be  tried  as  to  the  liability  of  the  third  party  in 
whole  or  in  part,  order  the  question  of  such  liability  as  between 
the  third  party  and  the  defendant  giving  the  notice  to  be  tried 
in  such  a  manner  or  after  the  trial  of  the  action  as  the  judge 
may  direct ;  and  if  not  so  satisfied  may  direct  such  judgment  or 
make  such  order  as  the  nature  of  the  case  may  require.     [64 ;  E. 
174 ;O.  213  (1).] 

Lea™  to       i  £\    56.  A  judge  upon  the  hearing  of  the  application  may,  if  it 

third  party    *\r ' ,      ,,  V      •      i  i  -i  •          ,1        n   •     -i  TI_       j 

to  defend  v\V  shall  appear  desirable  so  to  do,  give  the  third  party  liberty  to 
defend  the  action  upon  such  terms  as  may  be  just  or  to  appear 
at  the  trial  and  take  such  part  therein  as  may  be  just  and  gener- 
ally may  order  such  proceedings  to  be  taken,  documents  to  be 
delivered  or  amendment  to  be  made  and  give  such  directions  as 
to  the  judge  shall  appear  proper  for  having  the  question  most 
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conveniently  determined  and  as  to  the  mode  and  extent  in  or 
to  which  the  third  party  shall  be  bound  or  made  liable  by  the 
judgment  in  the  action.  [65;  E.  175;  O.  213  (2).] 

57.  A  plaintiff  shall  not  be  prejudiced  or  unnecessarily  ^e-^ai^ye^01 
layed  by  reason  of  questions  between  the  defendant  and  the  third  party 
third  party  in  which  he  is  not  concerned  and  the  court  or  judgoqu( 
shall  give  all  such  directions  on  terms  or  otherwise  as  may  be 
necessary  to  prevent  such  delay  of  the  plaintiff  where  it  can  be 
done  without  injustice  to  the  defendant.     [68 ;  v.  O.  216.] 

CHANGE  OF  PARTIES  BY  DEATH,  ETC. 


lenient 
lution 


58.  A  cause  or  matter  shall  not  become  abated  by  reason  of  j^0      ____ 
the  death  or  insolvency  of  any  of  the  parties  if  the  cause  of  or  interest  if 
action  survive  or  continue  and  shall  not  become  defective  by  the  lunles,  nor  °r 
assignment,  creation  or  devolution  of  any  estate  or  title  pendent*  ^'"betw^n 
lite;  and,  whether  the  cause  of  action  survive  or  not,  there  shall  verdict  and 
be  no  abatement  by  reason  of  the  death  of  either  party  between  iud8 
the  verdict  or  finding  of  the  issues  of  fact  and  the  judgment, 
but  judgment  may  in  such  case  be  eritered  notwithstanding  the 
death.     [69;  E.  178;  O.  394.] 


.  *         59.  In  the  case  of  an  assignment,  creation  or  devolution  of 

*        any  estate  or  title  pendente  lite,  the  cause  or  matter  may  be  con-  of  interest 

tinued  by  or  against  the  person  to  or  upon  whom  such  estate  or 

title  has  come  or  devolved.     [70;  E.  180;  O.  395.] 

f  6O.  Where  by  reason  of  death  or  insolvency  or  any  other  ^arder  o*£ 

**  event  occurring  after  the  commencement  of  a  cause  or  matter  proceedings 
and  causing  a  change  or  transmission  of  interest  or  liability, 
or  by  reason  of  any  person  interested  coming  into  existence 
after  the  commencement  of  the  cause  or  matter,  it  becomes 
necessary  or  desirable  that  any  person  not  already  a  party  should 
be  made  a  party,  or  that  any  person  already  a  party  should  be 
made  a  party  in  another  capacity,  an  order  that  the  proceedings 
shall  be  carried  on  between  the  continuing  parties  and  such  new 
party  or  parties  may  be  obtained  ex  parte  on  application  to  -i 
judge  upon  an  allegation  of  such  change  or  transmission  of  in- 
terest or  liability  or  of  any  such  person  interested  having  come 
into  existence.  '[72  &  73;  E.  181;  0.  396.] 

«  61.  An  order  obtained  as  in  the  last  preceding  Rule  men-  so™166  of 

tioned  shall,  unless  the  judge  shall  otherwise  direct,  be  served 
upon  the  continuing  party  or  parties  or  their  solicitors  and  also 
upon  such  new  party,  other  than  the  person  making  the  applica- 
tion, and  the  order  shall  from  the  time  of  such  service,  subject 
nevertheless  to  the  next  two  following  Rules,  be  binding  upon 
the  persons  served  therewith. 

/        (2)   Upon  every  copy  of  such  order  there  shall  be  endorsed  a  Endorsenient 
p*   notice  in  Form  B.    [E.  182  ;  0.  397  &  399.] 
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Application  (jg.  Where  any  person  who  is  under  no  disability  or,  being 

to   discharge  , .      ,  •  ^•,r     •>  j-  77-.  .S 

or  vary  under  any  disability,  has  a  guardian  ad  litem  in  the  cause  or 

-iK       matter,  shall  be  served  with  such  order,  such  person  may  apply 

s         to  a  judge  to  discharge  or  vary  such  order  at  any  time  within 

twelve  days  of  the  service  thereof  or  such  other  time  as  the  judge 

may  direct.     [75;  E.  183;  0.  398,  401  &  402.] 

.  63.  Where  any  person  being  under  any  disability  and  not 

(Jr  having  a  guardian  ad  litem  in  the  cause  or  matter  is  served  with 
any  such  order,  such  person  may  apply  to  a  judge  to  discharge 
or  vary  such  order  at  any  time  within  twelve  days  from  the 
appointment  of  a  guardian  ad  litem  for  such  party,  and  until 
such  period  of  twelve  days  shall  have  expired  such  order  shall 
have  no  force  or  effect  as  against  such  last  mentioned  person. 
[76 ;E.  184 ;  O.  400.] 

Application     / ,«    (J4.  Wlien  the  plaintiff  or  defendant  in  a  cause  or  matter  dies 

to  compel        J     \       i    ,1  <?        ,•  •  i  ,1  ,•,!    j    , 

continuance  of  and  the  cause  of  action  survives,  but  the  person  entitled  to  pro- 
ceed fails  to  proceed,  the  defendant  or  the  person  against  whom 
the  cause  or  matter  may  be  continued  may  apply  to  compel 
the  plaintiff  (or  the  person  entitled  to  proceed)  to  proceed  with- 
in such  time  as  may  be  ordered ;  and  in  default  of  such  proceed- 
ings, judgment  may  be  entered  for  the  defendant  or,  as  the  case 
may  be,  for  the  person  against  whom  the  cause  or  matter  might 
have  been  continued;  and  in  such  case,  if  the  plaintiff  has  died, 
execution  may  issue  as  in  the  case  provided  for  by  r.  598.  [77 ; 
E.  185;  0.403.] 

COUNTERCLAIM. 

counterclaim  (55^   (a)  ^  defendant  in  any  action  may  by  way  of  counter- 

claim against  the  plaintiff's  claim  or  cause  of  action  set  up  any 
claim  or  cause  of  action  by  the  defendant  either  against  the 
^o^  plaintiff  alone  or  one  or  more  of  several  plaintiffs  or  against  the 

plaintiff  and  another  person  whether  a  party  to  the  action  or  not. 

(b)  All  matters  which  under  any  statute,  ordinance,  rule  or 
practice  might  be  pleaded  by  way  of  set-off  shall,  if  it  is  desired 
to  set  the  same  up  in  the  action,  be  pleaded  by  way  of  counter- 
claim. 

(c)  In  all  cases  such  counterclaim  shall  have  the  same  effect 
cT\      as  a  cross-action  so  as  to  enable  the  court  to  pronounce  a  final 

Jo^1  judgment  in  the  same  action  both  on  the  original  and  on  the 

counterclaim.     [110  pt. ;  E.  199  pt. ;  0.  251  &  252.] 

Exclusion  of  66.  Where  a  defendant  sets  up  a  counterclaim,  if  the  plain- 

tiff or  any  other  person  named  as  a  party  to  such  counterclaim 
contends  that  the  claim  thereby  raised  cannot  be  conveniently 
disposed  of  in  the  same  action,  he  may  at  any  time  apply  to  the 
court  or  a  judge  for  an  order  that  such  counterclaim  may  be 
excluded;  and  the  court  or  judge  may  on  the  hearing  of  such 
application  make  such  order  as  shall  be  just.  [110  pt. ;  E.  199 ; 
0.  254.] 
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67.  If,  in  any  case  in  which  the  defendant  sets  up  a  counter- 
claim,  the  action  of  the  plaintiff  is  stayed,  discontinued  or  dis-  independently 
missed,  the  counterclaim  may  nevertheless  be  proceeded  with.  ° 

[110  pt.  ;  E.  249.] 

68.  Where   in    any   action    a   counterclaim   is   established 
against  the  plaintiff's  claim,  the  court  or  judge  may,  if  the0"1* 
balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance  or  may  otherwise  adjudge  to  the 
parties  such  relief  as  they  mav  be  entitled  to  upon  the  merits  of 
the  case.     [E.  250;  O.  253.]" 

69.  Where  a  defendant  does  not  dispute  the  plaintiff's  claim  f^0^ 
and  sets  up  no  defence  thereto,  but  sets  up  a  counterclaim,  the  counterclaim 
court  or  a  judge  may  stay  proceedings  respecting  the  plaintiff's  dlspose 
claim  until  the  counterclaim  is  disposed  of  upon  such  terms  as 

may  seem  just.     [0.  255.] 

TIME  FOR  ANSWERING  PLEADINGS. 

70.  Except  in  the  case  of  a  defence  or  a  defence  to  a  counter- 
claim  by  a  person  not  a  party  to  the  action,  the  time  within 
which  a  pleading  is  to  be  delivered  shall  be  eight  days  after  the 
service  of  the  pleading  to  be  answered.     [0.  256  &  258.] 

Any  person  served  with  a  counterclaim  shall  have  the  same 
time  for  the  delivery  of  a  defence  thereto  as  if  the  counterclaim 
had  been  a  statement  of  claim. 

71.  The  party  at  whose  instance  particulars  have  been  deliv- 
ered under  a  judge's  order  shall,  unless  the  order  otherwise  pro- 
vides, have  four  days  for  pleading  after  the  delivery  of    the 
particulars.     [E.  204.] 

TITLES  OF  PLEADINGS. 

72.  Subject  to  the  Rules  relating  to  counterclaims,  all  plead-  J'fo 
ings  shall  be  intituled  with  the  name  of  the  court  and  the  judi-° 
cial  district  in  which  the  action  was  commenced  and  with  a  style 
of  cause  setting  forth  the  names  in  full  of  the  plaintiff  and  of 
the  defendant  (but  not  their  residences  or  occupations),  and  the 
capacity  in  which  the  plaintiff  sues  and  the  defendant  is  sued, 
if  it  be  a  representative  capacity,  and  shall  at  the  conclusion 
thereof  bear  the  date  of  delivery  and  the  name  and  address  of 
the  party,  solicitor  or  agent  delivering  the  same.     [33  (2)  ;  E. 
207;  14;  0.120;  266.] 

73.  Where  a  defendant  sets  up  a  counterclaim  which  raises  ™* 
questions  between  himself  and  the  plaintiff  along  with  any  other  aga 
person  or  persons,  he  shall  add  to  the  style  of  cause  a  further  ^rD 
style  of  cause  setting  forth  his  own  name  as  plaintiff  and  the 
names  of  all  persons  who,  if  such  counterclaim  were  to  be  en- 
forced by  a  cross-action,  would  be  defendants  to    such  cross- 
action,  as  defendants  by  counterclaim  ;  and  shall  serve  his  state- 
ment of  defence,  if  any,  and  his  counterclaim  on  such  of  them 
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Payment        /6r 
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satisfaction. 
but  not  ad- 
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in  defence 
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Payment  into 
court  without 
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liability 


as  are  parties  to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintiff.     [E.  244;  O.  248.] 

PAYMENT  INTO  AND  OUT  OF  COURT  AND  TENDER. 

74.  A  defendant  may  before  or  with  his  defence  or  at  any 
time  later  by  leave  of  a  judge  pay  into  court  a  sum  of  money  by 
way  of  satisfaction  of  the  claim  or  of  any  cause  of  action  set  up 
in  the  statement  of  claim ;  but  payment  into  court  shall  not  be 
deemed  an  admission  of  the  claim  or  of  the  cause  of  action  in 
respect  of  which  it  is  paid.  [130 ;  E.  255 ;  0.  419  &  420.] 

'&      f***  Payment  into  court  shall  be  signified  in  the  defence  or 
*     by  notice  when  the  payment  is  not  made  with  defence,  and  the 
claim  or  cause  of  action  in  satisfaction  of  which  such  payment 
is  made  shall  be  specified  therein.     [131;  E.  256;  0.  421.] 

,/  ft      76.  With  a  defence  setting  up  a  tender  before  action  the  sum 
'of  money  alleged  to  have  been  tendered  shall  be  brought  into 
court.     [132  ;E.  257;  0.428.] 

77.  When  the  liability  of  the  defendant  in  respect  of   the 
claim  or  cause  of  action  in  satisfaction  of  which  the  payment 
into  court  is  made  is  admitted,  or  when  payment  is  accompanied 
by  an  allegation  of  tender  before  action,  the  money  paid  into 
court  shall  on  request  be  paid  out  to  the  plaintiff,  or  to  his  soli- 
citor on  the  plaintiff's  written  authority  unless  a  judge  shall 
otherwise  order.     [134 ;  E.  259 ;  O.  419  &  423.] 

78.  When  the  liability  of  the  defendant  in  respect  of   the 
claim  or  cause  of  action,  in  satisfaction  of  which  the  payment 
into  court  has  been  made,  is  not  admitted  in  the  defence,  the 
following  Rules  shall  apply : 

(a)  The  plaintiff  may  by  his  reply  accept  in  satisfaction  of 
the  claim  or  cause  of  action  in  respect  of  which  the  payment 
into  court  has  been  made  the  sum  so  paid  in,  in  which  case  he 
shall  be  entitled  to  have  the  money  paid  out  to  him  as  herein- 
after provided,  notwithstanding  the  defendant's  denial  of  liabil- 
ity, whereupon  all  further  proceedings  in  respect  of  such  claim 
or  cause  of  action,  except  as  to  costs,  shall  be  stayed;  or  the 
plaintiff  may  refuse  to  accept  the  money  in  satisfaction  and 
reply  accordingly,  in  which  case  the  money  shall  remain  in 
court  subject  to  the  provisions  hereinafter  mentioned. 

(b)  If  the  plaintiff  replies  accepting  the  money,  he  shall, 
unless  a  judge  shall  otherwise  order,  be  entitled  on  request  to 
have  the  money  paid  out  to  himself  or  to  his  solicitor  on  the 
plaintiff's  written  authority. 

(c)  If  the  plaintiff  does  not  accept  the  sum  paid  into  court 
in  satisfaction  of  the  claim  or  cause  of  action  in  respect  of  which 
such  payment  has  been  made,  but  proceeds  with  the  action  in 
respect  of  such  claim  or  cause  of  action  or  any  part  thereof,  the 
money  shall  remain  in  court  and  be  subject  to  the  order  of  the 
court  or  judge  and  shall  not  be  paid  out  of  court  except  in  pur- 
suance of  an  order.    [135 ;  E.  260 ;  0.  423.] 


if- 
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(d)  When  the  plaintiff  takes  out  money  in  satisfaction  of  j£g*™5lbsr 
all  the  causes  of  action  he  may,  except  when  the  money  has  been  money  paid  in 
paid  in  accompanied  by  an  allegation  of  tender  before  action, 
tax  his  costs  of  the  action  and  sign  judgment  therefor,  unless 
the  defendant  pays  them  within  forty-eight  hours  after  taxa- 
tion.    [O.  425.] 

79.  A  plaintiff  or  any  person  made  defendant  to  a  counter-  fnaty0mec°urt  in 
claim  may  in  answer  to  a  counterclaim  pay  money  into  court  satisfaction  of 
in  satisfaction  thereof  subject  to  the  like  conditions  as  to  costs  M1 

and  otherwise  as  upon  payment  into  court  by  a  defendant. 
[137  ;E.  263;  0.427.] 

PLEADING  GENERALLY. 

80.  All  pleadings  shall  be  as  brief  as  the  nature  of  the  case  f16^1^ , 
will  admit.     [E.  198.] 

81.  Every  pleading  shall  contain  and  contain  only  a  plain  J^^ of 
and  concise  statement  in  summary  form  and  in  ordinary  lan- 
guage of  the  material  facts  on  which  the  party  pleading  relies 

for  his  claim  or  defence  as  the  case  may  be,  but  not  the  evidence 
by  which  they  are  to  be  proved  and  shall,  when  convenient,  be 
divided  into  paragraphs  numbered  consecutively.  Dates,  sums 
and  numbers  shall  be  expressed  in  figures  and  not  in  words. 
[109  ;E.  200  ;O.  268.] 

82.  In  all  cases  in  which  the  party  pleading  relies  on  any Partlcular8 
misrepresentation,  fraud,  breach  of  trust,  wilful  default  or  un- 
due influence,  and  in  all  other  cases  in  which  particulars  may 

be  necessary,  particulars  (with  dates  and  items,  if  necessary) 
shall  be  stated  in  the  pleading ;  provided  that,  if  the  particulars 
be  of  debt,  expenses  or  damages,  and  exceed  three  folios,  the  fact 
must  be  so  stated  with  a  reference  to  full  particulars  already 
delivered  or  to  be  delivered  with  the  pleading.  [E.  202.] 


83.  When  any  party  intends  to  contest  the  performance 
occurrence  of  any  condition  precedent,  he  shall  distinctly  specify 
in  his  pleading  such  condition  and    its  nonperformance    or 
non-occurrence;  and,  subject  thereto,  an  averment  of  the  per- 
formance or  occurrence  of  all  conditions  precedent  necessary 
for  the  case  of  the  plaintiff  or  defendant  shall  be  implied  in  his 
pleading.     [115  ;E.  210.] 

84.  Whenever  the  contents  of  any  document  are  material,  it Brief  statement 
shall  be  sufficient  in  any  pleading  to  state  the  effect  thereof  asdocLents" 
briefly  as  possible  without  setting  out  the  whole  or  any  part 
thereof,  unless  the  precise  words  of  the  document  or  any  part 
thereof  are  material.     [121 ;  E.  217 ;  0.  275.] 

85.  Whenever  it  is  material  to  allege  malice,  fraudulent  Allegation 
intention,  knowledge  or  other  condition  of  the  mind  of  any  fJJdSien't 
person,  it  shall  be  sufficient  to  allege  the  same  as  a  fact  without  Int*ntlon'  Be- 
setting out  the  circumstances  from  which  the  same  is  to  be 
inferred.     [122 ;  E.  218 ;  O.  276.] 
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86.  Whenever  it  is  material  to  allege  notice  to  any  person 
of  any  fact,  matter  or  thing,  it  shall  be  sufficient  to  allege  such 
notice  as  a  fact,  unless  the  form  or  the  precise  terms  of  such 
notice  or  the  circumstances  from  which  such  notice  is  to  be 
inferred  be  material.     [123  ;  E.  219  ;  0.  277.] 

87.  Whenever  any  contract  or  any  relation  between  any  per- 
sons is  to  be  implied  from  a  series  of  letters  or  conversations  or 
otherwise  from  a  number  of  circumstances  it  shall  be  sufficient 
to  allege  such  contract  or  relation  as  a  fact,  and  to  refer  general- 
ly to  such  letters,  conversations  or  circumstances  without  setting 
them  out  in  detail  ;  and  if  in  such  case  the  person  so  pleading 
desires  to  rely  in  the  alternative  upon  more  contracts  or  relations 
than  one  as  being  implied  from  such  circumstances,  he  may 
state  the  same  in  the  alternative.     [125  ;  E.  220  ;  0.  278.] 

88.  Neither  party  need  in  any  pleading  allege  any  matter  of 
fact  which  the  law  presumes  in  his  favour  or  as  to  which  the 
burden  of  proof  lies  upon  the  other  side,  unless  the  same  has 
first  been  specifically  denied;  (e.g.,  consideration  for  a  bill  of 
exchange  where  the  plaintiff  sues  only  on  the  bill  and  not  for 
the  consideration  as  a  substantive  ground  of  claim.)     [125;  E. 
221;  0.279.] 

89.  Every  statement  of  claim  shall  state  specifically  the  re- 
lief which  the  plaintiff  claims  either  simply  or  in  the  alternative 
and  it  shall  not  be  necessary  to  ask  for  general  or  other  relief 
which  may  always  be  given,  as  the  court  or  a  judge  may  think 
just,  to  the  same  extent  as  if  it  had  been  asked  for.    And  the 
same  Rule  shall  apply  to  a  counterclaim  or  relief  claimed  by 
the  defendant  in  his  defence.    [E.  230  ;  0.  273.] 

90.  Where  the  plaintiff  seeks  relief  in  respect  of  several  dis- 
tinct claims  or  causes  of  complaint  founded  upon  separate  and 
distinct  grounds,  they  shall  be  stated  as  far  as  may  be  separately 
and  distinctly.      And  the  same  Rule  shall    apply  where  the 
defendant  relies  upon  several  distinct  grounds  of  defence  or 
counterclaim  founded  upon  separate  and  distinct  facts.     [E. 
231;  0.274.] 

91.  In  every  case  in  which  the  cause  of  action  is  a  stated  or 
settled  account,  the  same  shall  be  alleged  with  particulars;  but 
in  every  case  in  which  a  statement  of  account  is  relied  upon  by 
way  of  evidence  or  admission  of  any  other  cause  of  action  which 
is  pleaded,  the  same  shall  not  be  alleged  in    the    pleadings. 
[E.  232.] 


92.  Every  allegation  of  fact  in  any  pleading  not  denied  ex- 
or  by  necessary  implication  or  stated  to  be  not  admitted 


Fact  not  denied 
to  be  taken  as  / 
admitted    except-^ 

oMuMtic*    m  the  pleading  of  the  opposite  party  shall  be  taken  to  be  ad- 
mitted, except  as  against  an  infant  or  lunatic.     [114 ;  E.  209.] 


Specific  denials 
of  essential 
farts  ,< 


93.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement 
of  defence  to  deny  generally  the  essential  allegations  of  the 
statement  of  claim  or  for  the  plaintiff  in  his  defence  to  a  counter- 
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claim  to  deny  generally  the  essential  allegations  of  the  counter- 
claim, but  each  party  must  deal  specifically  with  each  allega- 
tion of  fact  of  which  he  does  not  admit  the  truth,  which  is 
essential  to  the  cause  of  action  set  up  in  the  claim  or  counter- 
claim, except  damages.  [118  ;  E.  213.] 

94.  If  the  defendant  propose  at  the  trial  to  disprove  the  case,  JJ2*  „„ 

or  part  of  the  case,  set  up  by  the  plaintiff  by  proving  a  different  different  version 

.»  *      *  •  <•  r  ±"          to  set  same  up 

version  of  the  transaction  or  occurrence  or  series  of  transactions 
or  occurrences  relied  upon  by  the  plaintiff  in  support  of  his 
cause  of  action  or  part  thereof,  a  mere  denial  of  the  allegation 
of  the  statement  of  claim  shall  not  be  sufficient  but  the  defend- 
ant shall  set  up  his  version  in  his  defence,  but  upon  so  doing 
may  notwithstanding  anything  in  these  Rules,  deny  generally 
the  case  or  part  thereof  set  up  by  the  plaintiff;  and  this  Rule 
shall  apply  to  a  defence  to  a  counterclaim. 

95.  In  actions  for  a  debt  or  liquidated  demand  in  money  a  Jje™ebdtenlal 
mere  denial  of  the  debt  shall  be  inadmissible.     [E.  234.]  inadmissible 

96.  In  actions  upon  bills  of  exchange,  promissory  notes  or{^fea^oM 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact  ;  on  biiis,  etc. 
e.g.,  the  drawing,  making,  endorsing,  accepting,  presenting  or 
notice  of  dishonour,  of  the  bill  or  note.     [E.  235.] 


97.  In  actions  for  money  demands  a  defence  in  denial  must  ™™™  ,0nr 
deny  such  matters  of  fact  from  which  the  liability  of  the  de-  money  demand 
fendant  is  alleged  to  arise  as  are  disputed;  e.g.,  in  actions  for 

goods  bargained  and  sold  or  sold  and  delivered,  the  defence 
must  deny  the  order  or  contract,  the  delivery  or  the  amount 
claimed  ;  in  an  action  for  money  had  and  received,  it  must  deny 
the  receipt  of  the  money  or  the  existence  of  those  facts  which 
are  alleged  to  make  such  receipt  by  the  defendant  a  receipt  to 
the  use  of  the  plaintiff.  [E.  236.] 

98.  When  a  party  in  any  pleading  denies  in  allegation  of^^ot 
fact  in  the  previous  pleading  of  the  opposite  party,  he  must  not  be  evasife 
do  so  evasively  but  answer  the  point  of  substance.    Thus,  if  it  be 
alleged  that  he  received  a  certain  sum  of  money,  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular  amount  but 

he  must  deny  that  he  has  received  that  sum  or  any  part  thereof 
or  else  set  out  how  much  he  received.  And  if  an  allegation  is 
made  with  diverse  circumstances,  it  shall  not  be  sufficient  to 
deny  it  along  with  those  circumstances.  [119;  E.  215.] 

99.  When  a  contract,  promise  or  agreement  is  alleged  in  any  Denial 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  promise"^0/ 
be  construed  only  as  a  denial  in  fact  of  the  express  contract,  agreement 
promise  or  agreement  alleged  or  of  the  matters  of  fact  from 
which  the  same  may  be  implied  by  law,  and  not  as  a  denial  of 

the  legality  or  sufficiency  in  law  of  such  contract,  promise  or 
agreement,  whether  with  reference  to  the  Statute  of  Frauds  or 
otherwise.  [120;  E.  216;  O.  282.] 


18 
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to°  d^mi^es88  /        1OO.  No  denial  or  defence  shall  be  necessary  as  to  damages 
xtp  claimed  or  their  amount  or  the  particulars  thereof;  but  they 
shall  be  deemed  to  be  put  in  issue  in  all  cases  unless  expressly 
admitted.    [E.  237.] 


Denial  of 
right  of 
representative 
party 


Plea  of 
not  guilty 
by  statute 


3+3 


101.  If  either  party  wishes  to  deny  the  right  of  any  other 
party  to  claim  as  executor  or  as  trustee  (whether  for  the  benefit 
of  creditors  or  otherwise),  or  in  any  representative  or  other 
capacity,  or  the  alleged  constitution  of  any  partnership  firm,  he 
shall  deny  the  same  specifically.     [E.  238 ;  0.  280.] 

102.  Except  where  the  right  is  given  by  Imperial  Statute  in 
force  in  the  province  proprio  vigore  or  by  Statute  of  Canada,  a 
defence  of  "not  guilty  by  statute"  shall  not  be  pleaded.    In  case 
the  defence  of  "not  guilty  by  statute"  is  pleaded  in  pursuance 
of  any  such  statute  as  aforesaid,  the  defendant  shall  not  be 
permitted  to  plead  any  other  defence  to  the    same  cause    of 
action,     [cf .  113 ;  E.  208 ;  O.  286.] 

103.  In  every  case  in  which  a  party  shall  plead  "not  guilty 
by  statute"  he  shall  insert  in  the  margin  of  his  pleading  the 
words  "by  statute,"  together  with  the  year  in  which  the  Act  of 
Parliament  on  which  he  relies  was  passed  and  also  the  chapter 
and  section  of  such  Act  and  shall  specify  whether  such  Act  is 
public  or  otherwise;  otherwise  such  defence  shall  be  taken  not 
to  have  been  pleaded  by  virtue  of  any  Act  of  Parliament.     [E. 
252;  0.  287.] 

104.  The  defendant  or  plaintiff,  as  the  case  may  be,  must 
raise  by  his  pleading  all  matters  which  show  the  action  or  coun- 
terclaim not  to  be  maintainable,  or  that  the  transaction  is  either 
void  or  voidable  in  point  of  law,  and  all  such  grounds  of  defence 
or  reply,  as  the  case  may  be,  as,  if  not  raised,  would  be  likely 
to  take  the  opposite  party  by  surprise  or  would  raise  issues  of 
fact  not  arising  out  of  the  preceding  pleadings,  as,  for  instance, 
fraud,  Statute  of  Limitations,  release,  payments,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or 
Statute  of  Frauds.    [116 ;  E.  211 ;  0.  271.] 

New  grounds  105.  No  pleading  shall,  except  by  way  of  amendment,  raise 

°nconsaisItentnd      any  new  ground  of  claim  or  contain  any  allegation  of  fact  in- 
f^rbwdiTii^    consistent  with  the  previous  pleadings  of  the  party  pleading  the 
same.     [117;  E.  212;  0.  288.] 


Matters  which 
show  action  not 
maintainable, 
e.g.,  fraud 
or   Statute  of 
Limitations 
to  be  pleaded 


Joinder 
of  issue 


Close  of 
pleadings 


,i* 


106.  The  plaintiff  by  his  reply  may  join  issue  upon  the  de- 
fence and  each  party  in  his  pleading,  if  any,  subsequent  to 
reply  may  join  issue  upon  the  previous  pleading.    [E.  214  pt.] 

107.  As  soon  as  either  party  has  delivered  a  joinder  of  issue 
pon  the  pleading  of  an  opposite  party,  or  as  soon  as  the  time 

for  amending  the  pleadings  under  these  Rules  or  under  any 
order  has  expired,  the  pleadings  shall  be  deemed  to  be  closed 
and  issue  joined  as  between  these  parties.  [156  pt.  &  157;  E. 
302  pt. ;  0.  262  &  306.] 
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108.  Every  material  allegation  of  fact  in  a  pleading  upon 
which  issue  is  joined  shall  be  deemed  to  have  been  denied. 
[108pt.;E.  214  ;  O.  302  pt] 


tfff 


109.  Where  the  court  or  a  judge  is  of  opinion  that 
allegations  of  fact  denied  or  not  admitted,  whether  in  a  pleading 
or  after  notice  to  admit  fact  or  otherwise,  ought  to  have  been 
admitted,  the  court  or  judge  may  make  such  order  as  shall  be 
just  with  respect  to  any  extra  costs  occasioned  by  their  having 
been  denied  or  not  admitted.     [E.  242  ;  O.  1149.] 

110.  Any  ground  of  defence  or  counterclaim  which  has  aris-  ™Jn^a01Im 
en  after  action  brought  but  before  the  defendant  has  delivered  arising  after 
his  statement  of  defence  may  be  raised  by  the  defendant  in  hisac< 
statement  of  defence,  either  alone  or  together  with  other  grounds 

of  defence  ;  and  if,  after  a  statement  of  defence  has  been  deliver- 
ed, any  ground  of  defence  arises  to  any  counterclaim  alleged 
therein  by  the  defendant,  it  may  be  raised  by  the  plaintiff  in 
his  reply,  either  alone  or  together  with  any  ground  of  reply.  In 
•any  such  case  it  shall  be  distinctly  alleged  that  the  ground  set 
up  has  arisen  after  action  brought.  [146;  E.  278;  0.  289  <fe 
290.] 


111.  Where  any  ground  of  defence  or  counterclaim  arises 
after  the  defendant  has  delivered  a  statement  of  defence,  the  or  reply 
defendant  may,  and  where  any  ground  of  defence  to  any  coun- 
terclaim arises  after  reply,  the  plaintiff  may,  at  any  time  by 
leave  of  a  judge  deliver  a  further  defence  or  a  further  reply,  as 

the  case  may  be,  setting  up  such  ground  of  defence  or  counter- 
claim.    [147;  E.  283;  0.  291.] 

112.  Whenever  any  defendant  in  his  statement  of  defence  ^ 
or  in  any  further  statement  of  defence  as  in  the  last  Rule  men- 
tioned, alleges  any  ground  of  defence  which  has  arisen  after  the 
commencement  of  the  action,  the  plaintiff  may  deliver  a  con- 
fession of  such  defence  and  either  party  may  apply  to  a  judge 
to  dispose  of  the  costs  of  the  action  or  of  such  portion  thereof 
as  pertains  to  the  defence  so  confessed.     [148  ;  E.  280  ;  0.  295.] 

RAISING  POINT  OF  LAW. 

113.  Any  party  may  in  his  pleading  object  to  the  next  pre-  ^^  of 
ceding  pleading  of  the  opposite  party  on  the  ground  that  it  dis-  P° 
closes  no  cause  of  action,  defence  or  answer,  as  the  case  may  be. 

The  objection  shall  specify  the  particular  points  of  law  upon 
which  it  is  based.    [149  pt.  ;  E.  282  pt.  ;  O.  259  pt.] 

114.  The  questions  of  law  so  raised  shall  be  disposed  of  by 
the  judge  who  tries  the  action  at  or  after  the  trial;  provided 
that  by  consent  of  the  parties  or  by  order  of  the  judge  on  the 
application  of  either  party  the  same  may  be  set  down  for  hearing 
and  disposed  of  at  any  time  before  the  trial.     [149  pt.  ;  E.  282 
pt.;  0.  259  pt.] 
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d^it«  o?w          115.  If  in  the  opinion  of  the  court  or  a  judge  the  decision  of 

action       oftV  such  point  of  law  substantially  disposes  of  the  whole  action  or 

«     of  any  distinct  cause  of  action,  ground  of  defence,  counterclaim 

or  reply  therein,  the  court  or  judge  may  thereupon  dismiss  the 

action  or  make  such  other  order  therein  as  may  be  just.     [150 ; 

E.  283;  O.  260.] 

DISCONTINUANCE. 

w^wuhdrTwaT/Ns^  H®»  The  plaintiff  may  at  any  time  before  entry  for  trial 
of  part  of*8  i  by  notice  in  writing  wholly  discontinue  the  action  against  all 
or  any  of  the  defendants  or  withdraw  any  part  or  parts  of  his 
alleged  cause  of  complaint,  and  thereupon  he  shall  pay  such 
defendant's  costs  of  the  action  or,  if  the  action  be  not  wholly 
discontinued,  the  costs  occasioned  by  the  matters  so  withdrawn. 
Such  costs  shall  be  taxed  and  such  discontinuance  or  withdrawal, 
as  the  case  may  be,  shall  not  be  a  defence  to  any  subsequent 
action. 

(2)  Save  as  in  this  Rule  otherwise  provided  it  shall  not  be 
competent  for  the  plaintiff  to  withdraw  the  record  or  discon- 
tinue the  action  without  leave  of  the  court  or  a  judge,  but  the 
court  or  a  judge  may,  before  or  at  or  after  the  hearing  or  trial, 
upon  such  terms  as  to  costs  and  otherwise  as  may  seem  just, 
order  the  action  to  be  discontinued  or  any  part  of  the  alleged 
cause  of  complaint  to  be  struck  out. 

withdrawal^  (3)  The  court  or  a  judge  may  in  like  manner  and  with  the 
counterclaim0'  like  discretion  as  to  terms,  upon  the  application  of  a  defendant, 
order  the  whole  or  any  part  of  his  alleged  grounds  of  defence  or 
counterclaim  to  be  withdrawn  or  struck  out;  but  it  shall  not 
be  competent  to  a  defendant  to  withdraw  his  defence  or  any 
part  thereof  without  such  leave.  [174 ;  E.  286 ;  0.  430  &  431.] 

costs  of       ^      117.  Any  defendant  may  enter  judgment  for  the  costs  of  the 

discontinued    IV1        ,.  •*•..•         i      n       j-  A-  j.  1,  •  t        ii, 

action      up    action,  if  it  is  wholly  discontinued  against  him,  or  for  the  costs 
*        occasioned  by  the  matter  withdrawn  if  the  action  be  not  wholly 
discontinued,  if  such  costs  are  not  paid  within  four  days  after 
taxation.     [176;  E.  288;  0.  430  pt.] 

subsequent  118.  If  any  subsequent  action  shall  be  brought  before  pay- 

action  untn  ment  of  the  costs  of  a  discontinued  action  for  the  same  or  sub- 
stantially the  same  cause  of  action,  the  court  or  a  judge  may,  if 
they  or  he  think  fit,  order  a  stay  of  such  subsequent  action  until 
such  costs  shall  have  been  paid.  [177;  E.  289.] 

COMMENCEMENT  OF  ACTION. 
STATEMENTS  OF  CLAIM. 

A  H9»  Except  as  otherwise  provided,  every  action  shall  be 
commenced  by  the  issue  of  a  statement  of  claim  by  the  clerk. 
[1;  0.  120;  Man.  172-174.] 

119a.  Every  action  in  the  District  Court  shall  be  com- 
menced, and  unless  otherwise  ordered,  shall  be  carried  on  in  the 
judicial  district  in  which  the  defendant  or  one  of  the  defendants 


RULES    OF    COURT 

resides  or  carries  on  business  at  the  time  of  the  commencement 
of  the  proceedings,  or  in  which  the  cause  of  action  wholly  or  in 
part  arose. 

*  12O.  The  clerk  upon  a  copy  thereof  being  filed  with  him  *» 

shall  issue  the  statement  of  claim  by  signing  the  same  and  seal-  °f 
ing  it  with  his  seal  of  office.    [2 ;  0.  123.] 

121.  The  statement  of  claim  shall  bear  the  date  of  the  day 
on  which  it  is  issued.     [3  pt. ;  O.  124.] 

,,  122.  The  clerk  shall  make  a  note  upon  the  statement  of 
claim  of  the  office  and  judicial  district  from  which  it  is  issued 
and  shall  subscribe  his  name  thereto.  [0. 125.] 

-A  123.  The  clerk  shall  number  every  document  filed  with  him 
*\  whereby  a  proceeding  is  commenced.  All  documents  subse- 
quently filed  in  the  same  proceeding  shall  be  endorsed  with  the 
same  number.  Whenever  a  document  whereby  proceedings  are 
commenced  is  filed  with  or  issued  by  a  clerk,  he  shall  make  a 
note  thereof  and  of  the  number  assigned  to  the  proceeding  in 
the  procedure  book. 

124.  During  the  currency  of  the  statement  of  claim  concur- ( 
rent  statements  of  claim  may  be  issued.    They  shall  bear  date  ordaTm" 
of  the  same  day  as  the  original  statement  of  claim  and  shall  also 

be  marked  "concurrent"  with  the  date  of  actual  issue.  Concur- 
rent statements  of  claim  shall  be  in  force  only  during  the  cur- 
rency of  the  original  statement  of  claim.  [5 ;  E.  40 ;  O.  129.] 

125.  The  court  or  a  judge  may  at  any  time  direct  that  all 
proceedings  in  any  action  be  transferred  to  the  office  of  the  clerk 
of  any  other  judicial  district  and  thenceforward  the  proceedings 
shall  be  intituled  and  continued  in  the  latter  judicial  district. 

i  126.  Every  statement  of  claim  shall  cease  to  be  effective  for  t_ 

^V  any  purpose  against  any  defendant  thereto  who  shall  not  have°^  daiim 
been  served  therewith  within  six  months  of  the  issue  thereof; 
but  the  plaintiff  may  before  but  not  after  the  expiration  of  the 
six  months  apply  to  a  judge  for  leave  to  renew  the  statement  of 
claim  and  the  judge,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant  or  for  other  good  reason, 
may  order  that  the  plaintiff  be  at  liberty  to  renew  the  statement 
of  claim  for  a  further  period  of  three  months ;  and  so  from  time 
to  time  during  the  currency  of  the  renewed  statement  of  claim ; 
and  upon  the  filing  of  the  order  the  clerk  shall  mark  the  state- 
ment of  claim  with  a  memorandum  to  the  following  effect:  "Re- 
newed for  the  period  of  three  months  from.  .  .  .,  by  order  of 
....;"  which  shall  be  signed  by  him  and  sealed  with  the  seal 
of  the  court ;  and  all  copies  for  subsequent  service  shall  bear  a 
copy  of  such  memorandum.  [6 ;  E.  45 ;  0. 132.] 

jfl  127.  All  copies  of  a  statement  of  claim  which  are  served ^d^s*™ei 

shall  bear  on  them  a  copy  of  all  memoranda  and  endorsements  statement 
on  the  original  statement  of  claim.     [M.  176,  181  &  285-6.] 
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Endorsements 
in  proceeding 
not  begun  by 
statement 
of  claim 


Endorsements 
on  defence 
or   demand 
of   notice 


128.  All  copies  of  a  statement  of  claim  which  are  served 
shall  have  at  the  foot  or  end  thereof  or  endorsed  thereon  or 
attached  thereto: 

(1)  If  the  statement  of  claim  is  issued  by  a  solicitor  for  the 
plaintiff,  a  statement  to  that  effect  and  the  solicitor's  name  and 
address  for  service;  or  if  by  a  solicitor  as  agent  for  another 
solicitor,  the  solicitor's  name  and  address  and  also  the  agent's 
name  and  address  for  service,  and  in  either  case  the  address  for 
service  shall  be  within  three  miles  of  the  office  of  the  clerk  from 
which  the  statement  of  claim  issues; 

(2)  If  the  statement  of  claim  is  issued  by  the  plaintiff  in 
person,  a  statement  to  that  effect  and  the  plaintiff's  address  for 
service ; 

(3)  A  statement  of  the  plaintiff's  residence; 

(4)  A  statement  of  the  defendant's  residence  so  far  as  known 
to  the  plaintiff; 

(5)  A  notice  to  the  following  effect : 
"To  the  defendant, : 

"You  are  hereby  notified  that  the  plaintiff  may  enter  judg- 
ment in  accordance  with  this  statement  of  claim  or  such  judg- 
ment as,  according  to  the  practice  of  the  court,  he  is  entitled  to, 
without  any  further  notice  to  you  unless  within.  (Here  insert 
the  period  of  time  prescribed  by  the  Rules  or  by  any  order  fixing 
the  time  for  defence,  in  the  latter  case  adding  the  following 
words:  'Being  the  period  prescribed  by  order  dated  the. . .  .day 
of.  . .  .,  19.  .  .  .')  after  service  hereof  upon  you,  excluding  the 
day  of  service,  you  cause  to  be  filed  in  the  office  of  the  clerk  of 
this  court  from  which  the  statement  of  claim  has  issued,  either: 

"  (1)   A  statement  of  defence ;  or,  except  as  regards  any  claim 
for  a  debt  or  a  liquidated  demand; 

"(2)   A  demand  that  notice  of  any  applications  to  be  made 

in  the  action  be  given  to  you; 

and  unless  within  the  same  time  a  copy  of  your  statement  of 
defence  or  demand  be  served  upon  the  plaintiff  or  his  solicitor 
at  his  stated  address  for  service."  [9 ;  E.  19  &  20 ;  0. 134  &  135.1 

129.  In  all  cases  where  proceedings  are 'commenced  other- 
wise than  by  statement  of  claim,  including  proceedings  by 
counterclaim  against  a  person  not  a  party  to  the  action,  the 
provisions  of  the  next  preceding  Rule,  adapted  so  far  as  appli- 
cable, shall  apply  to  the  document  by  which  such  proceedings 
are  commenced.     [E.  22;  O.  136.] 

130.  The  statement  of  defence  or  demand  of  notice  and  the 
copies  served  shall  have  at  the  foot  or  end  thereof  or  endorsed 
thereon  statements  showing: 

(1)  By  whom  the  statement  of  defence  or  demand  is  filed 
and  whether  by  the  defendant  in  person  or  by  a  solicitor  on  his 
behalf  or  an  agent  for  him ; 

(2)  The  defendant's  residence; 

(3)  An  office  or  other  place  to  be  known  as  the  defendant's 
address  for  service  within  three  miles  of  the  office  of  the  clerk 
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from  which  the  statement  of  claim  issued,  at  which  address  ser- 
vice of  subsequent  proceedings  in  this  action  may  be  served  as 
effectively  as  if  served  upon  the  defendant  personally.  [81; 
E.  80&81;0.  169  ;  M.  286.] 

131.  If  a  party  fails  to  give  an  address  for  service  or  gives  £  ^^^ 
an  address  which  a  judge  on  ex  parte  application  declares  to  be  a  addiess 
fictitious  or  illusory  address,  he  shall  not  be  entitled  to  be  served 
with  any  pleadings  or  other  proceedings  in  the  action.     [9  pt.  ; 
82pt.;E.  82  ;  0.  170.] 


132.  In  these  Rules  delivering  a  pleading  means  the  er0 
and  service  thereof.     [E.  206;  0.  267.]                                          a  pleading 

133.  No  personal  service  on  a  defendant  of  a  statement  of  Ftrson»1,  senrlc_,e' 

,.  .   r     ,  -I  i  •    i  ,  •  T  when  dispensed 

claim,  or  other  document  by  which  an  action  or  proceeding  may  with 
be  commenced,  shall  be  required  when  the  defendant  by  his 
solicitor  accepts  service  and  undertakes  to  file  and  files  a  state- 
ment of  defence  or  demand  of  notice.    [E.  48  ;  O.  145  ;  M.  180.  | 


134.  A  solicitor  not  filing  a  statement  of  defence  or  demand 
of  notice  for  a  defendant  in  pursuance  of  his  written  undertak-  defence,  etc.. 
ing  so  to  do  shall  be  liable  to  an  attachment.     [E.  88  ;  0.  174.  ]    undSTnT6  ' 


135.  Service  of  a  statement  of  claim  against  a  person  other  service  to  be 
than  a  plaintiff  shall  as  far  as  reasonably  practicable  be  made  r^onabiy*  * 
upon  the  defendant  personally.     [E.  49  ;  M.  182.] 

135a.  Without  prejudice  to  any  other  method  of  service  pro- 
vided by  these  Rules,  service  by  registered  mail  upon  a  defend- 
ant who  resides  within  the  Province  of  Alberta  at  a  distance  of 
more  than  ten  miles  from  the  nearest  city,  town  or  incorporated 
village  therein,  of  a  statement  of  claim  or  garnishee  summons 
for  a  debt  or  liquidated  demand,  where  the  amount  claimed  does 
not  exceed  $1,000,  shall  be  deemed  a  sufficient  service  thereof,  if 
the  post  office  receipt  for  the  letter  containing  such  documents 
purporting  to  be  signed  by  the  defendant  be  produced  as  an 
exhibit  to  the  affidavit  of  service,  which  shall  be  in  Form  F  in 
these  Rules. 

"  The  statement  of  claim  shall  be  deemed  to  be  served  on  the 
day  of  the  date  of  the  receipt  which  purports  to  be  signed  by 
the  defendant. 

136.  If  it  be  made  to  appear  to  a  judge  that  the  plaintiff  is  ^eu 
unable  to  effect  prompt  personal  service,  whether  because  the8" 
whereabouts  of  the  defendant  cannot  be  ascertained  or  for  any 
other  reason,  the  judge  may  make  such  order  for  substituted 
service  by  advertisement  or  otherwise  as  may  be  just;  provided 
that,  if  it  appear  that  the  defendant  is  or  is  likely  to  be  without 
the  jurisdiction  of  the  court,  such  a  case  shall  be  shown  as  would 
justify  an  order  for  service  without  the  jurisdiction;  and  pro- 
vided that  judgment  shall  not  be  entered  in  default  of  defence 
in  any  case  of  such  substituted  service  except  by  leave  of  a  judge. 
[15,  21  &  22  ;  E.  49  ;  0.  146  &  167  ;  M.  182  &  183.] 
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137.  Where  the  action  is  in  respect  of  real  or  personal  prop- 
erty in  which  an  infant  is  interested,  the  infant  shall  not  be 
served,  but  service  shall  be  made  upon  the  guardian  of  the  estate 
of  the  infant  if  there  be  one,  unless  a  guardian  ad  litem  shall 
have  been  appointed.    In  that  case  the  guardian  ad  litem  shall 
be  served.    If  there  be  no  guardian  of  the  estate  and  no  guard- 
ian ad  litem,  shall  have  been  appointed  then  service  shall   be 
made  upon  the  official  guardian.     Where  the  guardian  of  the 
estate,  the  guardian  ad  litem  or  the  official  guardian  is  served 
for  more  than  one  infant  defendant,  one  copy  only  need  be 
served,  but  the  name  of  each  person  on  whose  behalf  such  guard- 
ian is  served  shall  be  stated  upon  the  copy. 

(2)  In  the  case  of  service  upon  the  official  guardian  the  offi- 
cial guardian  shall  be  the  guardian  ad  litem  of  the  estate  of  the 
infant  until  the  court  or  a  judge  otherwise  orders. 

(3)  It  shall  be  the  duty  of  the  guardian  ad  litem  promptly 
to  attend  to  the  interests  of  the  infant  and  to  take  all  such  pro- 
ceedings as  may  be  necessary  for  the  protection  of  such  interests 
and  for  that  purpose  to  communicate  with  all  proper  persons 
and  parties,  including  the  father,  the  guardian  of  the  estate  of 
the  infant  if  there  be  one,  and  the  person  with  whom  or  under 
whose  care  the  infant  is.     [14  (8)  ;  E.  51;  O.  152  (2)  &  (3) ; 
M.  189.] 

138.  Where  the  action  is  brought  for  the  recovery  of  posses- 
sion of  real  or  personal  property  actually  in  the  possession  of  an 
infant  defendant,  he  also  shall  be  served  in  the  same  manner 
as  if  he  were  an  adult  defendant.     [0.  153;  M.  190.] 

139.  Where  the  action  is  brought  in  respect  of  a  personal 
tort  or  for  the  recovery  of  money  only,  an  infant  defendant  may 
be  served  in  the  same  manner  as  if  he  were  an  adult,  but  a  judge 
may  order  that  in  addition  thereto  service  be  made  upon  or 
notice  be  given  to  any  other  person  with  a  view  to  the  protection 
of  the  defendant's  interest.     [0.  154;  M.  190..] 

140.  Where  the  action  is  brought  against  a  lunatic,  whether 
so  found  or  not,  service  upon  the  guardian  of  the  estate  of  the 
lunatic,  if  there  be  one,  and  otherwise  upon  such  person  as  a 
judge  shall  direct,  shall  be  sufficient.     [14  (9) ;  E.  52  (2) ;  O. 
157  &  158.] 

141.  The  rules  for  the  service  of  persons  sued  in  a  firm  name 
are  as  provided  in  r.  146. 

142.  Service  of  a  statement  of  claim  may  be  made  upon  a 
corporation  aggregate,  whether  its  principal  or  head  office  be 
within  or  without  the  jurisdiction  and  whether  the  corporation 
be  domestic  or  foreign,  by  serving  the  mayor,  reeve,  president, 
chairman  or  other  head  or  chief  officer,  or  the  manager,  manag- 
ing   director,  cashier,  secretary,  treasurer,  secretary-treasurer, 
clerk,  agent  or  other  representative  by  whatsoever  name  or  title 
he  may  be  known,  of  the  corporation  (whether  such  head  or 
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chief  officer  or  other  representative  reside  or  be  within  or  with- 
out the  jurisdiction),  or  of  any  branch  or  agency  of  the  corpora- 
tion within  the  jurisdiction,  or  (without  restricting  the  general- 
ity of  the  foregoing  provisions)  in  the  case  of  railway  compan- 
ies, any  station  master  or  station  agent,  or  in  the  case  of  any 
telegraph  company,  any  telegraph  operator  having  charge  of 
any  office  of  the  -company,  or  in  the  case  of  any  express  com- 
pany, any  express  agent  having  charge  of  any  office  of  the  com- 
pany, or  in  the  case  of  a  chartered  bank,  any  manager,  assistant 
manager,  agent  or  assistant  agent,  or  accountant  of  the  bank, 
and  in  the  case  of  any  life,  accident  or  fire  insurance  company  or 
guaranty  company,  any  provincial  or  district  agent  or  represen- 
tative resident  in  the  province,  or  in  the  case  of  a  foreign  cor- 
poration, registered  in  pursuance  of  The  Foreign  Companies 
Ordinance,  any  attorney  appointed  as  the  company's  attorney 
in  pursuance  of  the  said  Ordinance,  or  in  the  case  of  any  cor- 
poration in  respect  whereof  provision  is  made  by  Statute  or 
Ordinance  for  the  mode  of  service  on  the  company,  in  the  man- 
ner provided  by  such  Statute  or  Ordinance,  or  in  'any  case,  the 
person  for  the  time  being  acting  in  the  place  of  any  of  the  above 
mentioned  officers.  [14  (3)  ;  E.  55  ;  0.  159  &  160  ;  M.  198-200.] 

143.  If  the  defendant  is  out  of  the  jurisdiction  but  has  an  s*™106  "P00 

i-i  .,  .  .  •  i        i  representative 

.A  agent,  manager,  managing  clerk  or  other  representative  resident 
and  carrying  on  his  business  within  the  jurisdiction,  service 
made  upon  such  agent,  manager,  managing  clerk  or  other  repre- 
sentative shall  be  deemed  service  upon  the  defendant.  [14  (2)  ; 
O.  147.] 


144.  A  defendant  before  delivering  a  defence  shall  be 
liberty  to  apply  to  a  judge  to  set  aside  the  service  of  the  state-  «  statement 
ment  of  claim  upon  him,  discharge  or  set  aside  the  order  author-0 
izing  such  service  or  to  set  aside  the  statement  of  claim,  on  the 
ground  of  irregularity  or  otherwise.     [87;  E.  100.] 


145.  Every  solicitor  whose  name  is  endorsed  on  any  state-  ^j 
ment  of  claim  or  other  proceeding  by  which  a  cause  or  matter  is  at  solicitor 
commenced,  shall  on  demand  in  writing  made  by  or  on  behalf 
of  any  party  or  person  who  has  been  served  therewith,  declare 
forthwith,  in  writing,  whether  the  cause  or  matter  has  been 
commenced  by  him  or  with  his  authority  or  privity. 

(a)  If  he  answers  in  the  affirmative  then  he  shall  also,  in  case 
a  judge  so  directs,  disclose  in  writing  within  a  time  to  be  limited 
by  the  judge  the  profession  or  occupation  and  the  place  of  abode 
of  the  plaintiff  or  party  on  whose  behalf  he  is  acting,  on  pain  of 
being  guilty  of  a  contempt  of  court. 

(6)  If  the  solicitor  declares  that  the  cause  or  matter  was  not 
commenced  by  him  or  with  his  authority  or  privity,  all  proceed- 
ings upon  the  same  shall  be  stayed  and  no  further  proceedings 
shall  be  taken  thereupon  without  leave  of  a  judge.  [10;  E.  42  ; 
O.  143  ;M.  178.] 
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ACTIONS  BY  AND  AGAINST  FIRMS. 

146.  Where  an  action  is  commenced  in  the  name  of  a  firm, 
the  plaintiffs  or  their  solicitor  shall  on  demand  in  writing  by  or 
on  behalf  of  any  defendant  declare  forthwith  in  writing  the 
names  and  places  of  residence  of  all  the  persons  constituting  the 
firm. 

(a)  If  the  plaintiffs  fail  to  comply  with  such  demand,  all  pro- 
ceedings in  the  action  may  upon  an  application  for  that  purpose 
be  stayed  upon  such  terms  as  a  judge  may  direct. 

(b)  Where  the  names  of  the  members  of  the  firm  are  so 
declared,  the  action  shall  proceed  in  the  same  manner  and. with 
the  same  consequences  in  all  respects  as  if  they  had  been  named 
as  the  plaintiffs  in  the  statement  of  claim,  but  all  proceedings 
shall  nevertheless  continue  in  the  name  of  the  firm.     [38;  E. 
648  (b);  O.  144;  M.  179.] 

(c)  Any  two  or  more  persons  claiming  or  being  liable  as  co- 
partners carrying  on  business  within  the  jurisdiction  may  sue 
or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of  which 
such  persons  were  co-partners  at  the  time  of  the  accruing  of  the 
cause  of  action ;  and  any  party  to  an  action  may  in  such  case 
apply  to  a  judge  for  a  statement  of  the  names  and  addresses 
of  the  persons  who  were,  at  the  time  of  the  accruing  of  the  cause 
of  action,  co-partners  in  any  such  firm,  to  be  furnished  in  such 
manner  and  verified  on  oath  or  otherwise  as  the  judge  may 
direct.     [37  pt. ;  E.  648  (a) ;  O.  222.] 

(d)  Where  persons  are  sued  as  partners  in  the  name  of  their 
firm,  the  statement  of  claim  shall  be  served  either  upon  any  one 
or  more  of  the  partners  or  at  the  principal  place  within  the  juris- 
diction of  the  business  of  the  partnership  upon  any  person  hav- 
ing at  the  time  of  service  the  control  or  management  of  the 
partnership  business  there;  and  such  service  shall  be  deemed 
good  service  upon  the  firm  so  sued  whether  any  of  the  members 
thereof  are  out  of  the  jurisdiction  or  not  and  no  leave  for  such 
service  shall  be  necessary;  provided  that  in  the  case  of  a  co- 
partnership which  has  been  dissolved  to  the  knowledge  of  the 
plaintiff  before  the  commencement  of  the  action  the  statement 
of  claim  shall  be  served  upon  every  person  within  the  jurisdic- 
tion sought  to  be  made  liable.     [39;  E.  648  (c) ;  O.  223.] 

(e}  A  defence  by  persons  sued  as  partners  in  the  name  of 
their  firm  shall  be  in  the  name  of  the  firm  but  shall  disclose  the 
names  and  addresses  of  the  several  members  of  the  partnership 
and  any  member  of  the  firm  shall  nevertheless  be  at  liberty  to 
defend  in  his  own  name  individually;  but  all  subsequent  pro- 
ceedings shall  continue  in  the  name  of  the  firm.  [41 ;  E.  648 
(e) ;  0.  225.] 

(/)  Where  a  statement  of  claim  is  served  upon  a  person 
having  the  control  or  management  of  a  partnership  business,  no 
defence  by  him  shall  be  necessary  unless  he  is  a  member  of  the 
firm  sued.  [42 ;  E.  648  (f ) ;  O.  226.] 

(g)  Where  a  judgment  or  order  is  against  a  firm,  execution 
may  issue: 

(1)   Against  the  firm; 
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(2)  Against  any  person  who  has  defended  in  his  own  name 
and  has  admitted  on  the  pleadings  that  he  is  or  who  has  been 
adjudged  to  be,  liable  as  a  partner; 

(3)  Against  any  partner  who  has  been  individually  served 
with  the  statement  of  a  claim  and  has  failed  to  defend. 

a  (h)  If  the  party  who  has  obtained  judgment  or  an  order 
*\ '  claims  to  be  entitled  to  issue  execution  against  any  other  person 
as  being  'a  member  of  the  firm,  he  may  apply  to  the  court  or  a 
judge  for  leave  so  to  do;  and  the  court  or  judge  may  give  such 
leave  if  the  liability  be  not  disputed  or,  if  such  liability  be  dis- 
puted, may  order  that  the  liability  of  such  person  be  tried  and 
determined  in  any  manner  in  which  any  issue  in  an  action  may 
be  tried  or  determined.  But  except  as  to  any  property  of  the 
partnership  a  judgment  against,  a  firm  shall  not  render  liable, 
release  or  otherwise  affect  any  member  thereof  who  was  out  of 
the  jurisdiction  when  the  action  was  commenced  and  has  not 
defended,  unless  he  was  a  party  under  his  individual  name  to 
the  action  or  has  been  served  within  the  jurisdiction.  [344;  E. 
648  (h)  ;  0.  228.] 

(i)   Debts  owing  from  a  firm  carrying  on  business  within  the  Attachment 

•       •    J-    i-  u    J        uu  IT  u          of  df*ts  owing 

jurisdiction  may  be  attached,  although  one  or  more  members  from  a  arm 
of  such  firm  may  be  resident  out  of  the  jurisdiction ;  provided 
that  the  garnishee  order  is  served  within  the  jurisdiction  upon 
any  person  having  the  control  or  management  of  the  partner- 
ship business  or  any  member  of  the  firm.  A  notice  of  dispute  of 
liability  in  the  name  of  the  firm  shall  be  sufficient.  [E.  648 
(i) ;  0.  229.] 

(;')   The  above  Rules  shall  apply  to  actions  between  a  firm  Aetions  between 
and  one  or  more  of  its  members  and  to  actions  between  firms  ^""rmlnd 
having  one  or  more  members  in  common,  provided  such  firm  or partners 
firms  carry  on  business  within  the  jurisdiction,  but  no  execution 
shall  be  issued  in  such  actions  without  leave  of  the  court  or  a 
judge  and  on  an  application  for  leave  to  issue  execution  all  such 
accounts  and  inquiries  may  be  directed  to  be  taken  and  made 
and  directions  given,  as  may  be  just.     [E.  648  (k) ;  O.  230.] 

(k)   Any  person  carrying  on  business  within  the  jurisdiction  Trading  under 

,     i          ,1     "  i   .  "i  i    .      assumed    name 

o  \\*  m  a  name  or  style  other  than  his  own  name,  may  be  sued  in 
such  name  or  style  as  if  it  \vere  a  firm  name ;  and,  so  far  as  the 
nature  of  the  case  will  permit,  all  Rules  relating  to  proceedings 
against  firms  shall  apply.  [16  (5)  &  37  pt. ;  E.  648  (1)  ;  O. 
Zol.  J 

TIME  FOR  DEFENCE. 

Aa.          147.  The  period  of  time  after  service  of  the  statement    of  ^oir 
X1^  \       claim  within  which  a  defendant  is  required  to  serve  his  state-  °' 
ment  of  defence  or  demand  of  notice  if  served  out  of  the  juris- 
diction shall  be  such  time  as  is  fixed  by  the  order  permitting 
such  service;  and  if  served  within  the  jurisdiction  shall  be  as 
follows : 

Within  fifteen  days  after  service,  excluding  the  day  of  service, 
if  he  be  served  south  of  the  fifty-fifth  parallel  of  north  latitude; 
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Within  thirty  days,  if  he  be  served  north  of  the  said  parallel 
of  north  latitude : 

Provided  that  in  any  case  a  judge  may  by  order  either  reduce 
or  extend  the  periods  of  time  above  stated.  [3  pt. ;  O.  168.] 


PROCEDURE  UPON  DEFAULT  OF  DEFENDANT. 

e  148.  In  default  of  the  defendant  filing  or  serving  his  state- 

of  defence  ment  of  defence  or  his  demand  of  notice  within  the  time  limited 
the  plaintiff  may,  having  regard  to  the  nature  of  the  claim,  on 
praecipe  and  proper  proof  by  affidavit,  either  enter  final  judg- 
ment against  the  defendant  or  require  the  clerk  to  enter  in  the 
procedure  book  a  note  to  the  effect  that  the  defendant  is  in  de- 
fault, but  the  defendant  may  deliver  a  statement  of  defence  at 
any  time  before  final  judgment  has  been  entered  or  before  he 
has  been  noted  in  default  and  may  deliver  a  demand  of  notice 
at  'any  time  before  final  judgment. 

default"!  aTnst        149.  Judgment  shall  not  be  entered  against  an  infant  or  a 
infant,  etc*  a      lunatic  on  default  except  by  leave  of  a  judge.     [88;  E.  101.] 


Defendant 
in  default 
not  entitled 
to   notice 


Filing 
documents 
on  default  of 
defendant 


Final  judgment 
where  demand 
liquidated 


150.  Except  where  otherwise  provided  by  these  Rules  or 
where  otherwise  ordered  by  the  court  or  a  judge,  a  defendant 
who  fails  to  defend  or  demand  notice  shall  not  be  entitled  to 
notice  of  any  subsequent  proceedings  in  the  action.     [82  pt. ; 
0.  573.] 

151.  Where  a  defendant  fails  to  defend  or  demand  notice, 
the  plaintiff  before  taking  proceedings  upon  such  default  shall, 
unless  otherwise  ordered,  file  an  affidavit  of  service  of  the  state- 
ment of  claim  or  other  document  by  which  the  cause  or  matter 
is  commenced  or  the  notice  in  lieu  thereof,  as  the  case  may  be. 
[89;  E.  102;  0.  574  changed.] 

152.  When  a  statement  of  claim  includes  a  claim  for  a  debt 
or  liquidated  demand  with  or  without  interest  and  whether  such 
interest  is  by  way  of  damages  or  not  and  any  defendant  fails  to 
deliver  a  statement  of  defence  or  delivers  a  defence  limited  to 
part  only  of  the  claim,  the  plaintiff  may  as  against  such  defend- 
ant enter  final  judgment  for  any  sum  in  respect  of  which  no 
defence  is  delivered,  not  exceeding  the  principal  sum  claimed 
with  such  interest  as  is  justified  by  the  statement  of  claim  to  the 
date  of  judgment  and  for  his  costs  appropriate  to  such  claim 
and  may  proceed  with  the  action  against  any  other  defendants 
and  in  respect  of  any  other  claims.     [90,  91,  158,  159,  162, 
168;  E.  103,  104,  107  pt;  295,  296  &  298;  0.  575,  587.] 

^SStJ°v>oi»  153.  When  a  statement  of  claim  includes  a  claim  for  the 
or  possession  recovery  of  goods  or  land  and  any  defendant  fails  to  deliver  a 
statement  of  defence  or  delivers  a  defence  limited  to  part  only 
of  the  claim  the  plaintiff  may  as  against  such  defendant  enter 
judgment  for  the  recovery  of  the  goods  or  possession  of  the  land 
in  respect  of  which  no  defence  is  delivered  and  for  his  costs 
appropriate  to  such  claim  and  may  proceed  with  the  action 


of  land 
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against  any  other  defendants  and  in  respect  of  any  other  claims. 
[92,  93  &  96, 160, 161, 163  &  165;  E.  105-108,  293-298;  O.  577, 
578,  588,  590.] 

154.  In  any  action  on  a  bond  for  non-performance  of  any  Jfd___ 
covenants  or  agreements  in  any  indenture,  deed  or  writing  con-°n  bond 
tained,  if  the  defendant  fails  to  defend,  the  plaintiff  shall  be 
entitled  to  sign  judgment  for  the  amount  of  the  penalty  and 
costs,  but  shall  not  be  entitled  to  issue  execution  thereon  except 

for  the  amount  or  amounts  of  such  damages  as  shall  be  assessed 
as  directed  by  a  judge  upon  the  breaches  alleged  in  the  state- 
ment of  claim  or  upon  any  further  breaches  which  the  plaintiff 
may  from  time  to  time  subsequently  suggest  by  notice  to  be 
served  upon  the  defendant.  [E.,  114;  O.  580.] 

155.  When  a  defendant  sets  up  no  defence  or  no  defence  to  ^^ 
part  of  the  claim  but  sets  up  a  counterclaim,  no  execution  shall  ™  defence  or 
be  issued  by  the  plaintiff  without  leave.     [165  pt. ;  E.  298  pt.  ;"*' 

O.  255.] 

156.  In  all  cases  other  than  those  provided  for  by  the  next  ta"^,^ 
three  preceding  Rules,  where  a  defendant  either  by  original 
action  or  by  counterclaim  has  made  default  in  delivering  a 
defence  or  a  demand  of  notice,  the  plaintiff  may  on  praecipe 

note  such  defendant  in  default.     [0.  263.] 

157.  If  a  sole  defendant  has,  or  all  the  defendants  have,  noting aifn*r 
been  noted  in  default,  the  plaintiff  may  apply  ex  parte  to  a  ^rauit 
judge  and  the  judge  may  with  or  without  proof  of  the  plaintiff's 
claim,  as  he  shall  see  fit,  make  such  order  for  final  judgment  or 
assessment  of  damages  or  otherwise  as  the  plaintiff  is  entitled  to. 

[99  pt.;  166 ;E.  300 ;O.  593.] 

158.  If  some  onlv  of  the  defendants  have  defended,  the^°.me. 

,     .        .     .  -I'll  •  •  III»T  defendants 

plaintin  may  proceed  with  the  action  against  the  defendants  omy  in 
who  have  defended  and  at  the  trial  or  other  disposition  of  thedel 
action  the  court  or  judge  may  give  such  judgment  against  all 
or  any  of  the  defendants  as  the  circumstances  of  the  case  shall 
require,  or  the  plaintiff  may  apply  to  a  judge  on  notice  to  the 
defendant  or  defendants  who  have  defended,  unless  such  notice 
be  dispensed  with  by  the  judge,  for  an  order  by  way  of  judg- 
ment against  any  defendants  noted  in  default  and  the  judge 
may  make  such  order  for  final  judgment  or  assessment  of  dam- 
ages or  otherwise  against  the  latter  defendants  as  the  plaintiff  is 
entitled  to  without  prejudice  to  the  right  of  the  plaintiff  to  pro- 
ceed with  the  action  against  the  other  defendants.  [99  pt. ;  167 ; 
E.  301;  O.  593.] 

159.  Notwithstanding  anything  contained  in  the  next  pre-Jud8ment 
ceding  two  Rules,  no  order  for  final  judgment  of  nullity  or° 
dissolution  of  marriage  shall  be  made,  whether  or  not  there  is 
default  of  defence,  until  the  judge  is  satisfied  of  the  truth  and 
sufficiency  of  the  facts  on  which  the  claim  for  such  judgment  is 
founded.     [99  pt.] 
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(2)  Proof  of  the  service  of  the  statement  of  claim  upon  the 
defendant  shall  be  made  in  such  manner  as  shall  satisfy  the 
judge  that  the  defendant  has  been  served. 

160.  Where  on  a  claim  for  damages  a  plaintiff  becomes  en- 
titled to  note  a  defendant  in  default,  he  may  in  lieu  thereof  sign 
final  judgment  for  the  sum  of  $10  as  damages  and,  if  such 
claim  be  the  only  claim  in  the  action,  for  the  costs  of  the  action 
to  be  taxed;  and  if  instead  of  signing  final  judgment  he  pro- 
ceeds to  an  assessment  of  damages,  and  fails  to  recover  more 
damages  than  $10,  he  shall  not,  unless  the  court  or  a  judge 
otherwise  orders,  recover  any  costs  of  noting  the  defendant  in 
default  or  costs  subsequent  thereto  and  shall  pay  the  costs  of 
the  defendant,  if  any,  subsequent  to  such  noting.     [O.  589  A.] 

161.  In  all  actions  in  which  a  defendant  delivers  a  demand 
of  notice  the  plaintiff  shall  be  entitled  to  proceed  against  him  in 
the  same  manner  as  if  he  had  not  done  so,  except  that  he  shall 
be  entitled  to  notice  of  all  motions  against  him  subsequently 
made  in  the  action,  unless  in  any  particular  instance  the  court 
or  judge  before  whom  any  such  motion  is  made  shall  dispense 
with  such  notice. 

162.  Where  any  order  is  made  in  an  action  striking  out  th«' 
defence  of  a  defendant,  the  consequences  shall  be  the  same  as 
if  the  defendant  had  failed  to  deliver  any  defence  or  demand 
of  notice. 

163.  Any  judgment  entered  upon  default  of  defence  or  in 
pursuance  of  an  order  obtained  ex  parte  may  be  set  aside  or 
varied  by  a  judge  upon  such  terms  as  may  be  just.     [100  & 
102;  E.  110,  304;  0.  639.] 
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SITTINGS  OF  COURT. 

164.  The  Appellate  Division  of  the  Supreme  Court  shall  sit 
twice  a  year  at  Edmonton  and  twice  a  year  at  Calgary  on  such 
days  as  the  judges  thereof  shall  appoint  and  at  any  other  time 
and  place  that  the  said  judges  may  deem  necessary. 

165.  The  chief  justice  of  the  court  when  sitting  shall  preside 
at  such  sittings  and  in  his  absence  the  senior  judge  sitting  shall 
preside.     [S.C.  Act,  s.  31.] 

166.  Any  such  sitting  may  be  adjourned  from  time  to  time 
and  from  place  to  place  as  may  be  necessary.     [498.] 

167.  The  judges  of  the  Supreme  Court  shall  appoint  the 
days  and  places  upon  which  sittings  for  trial  of  actions  shall  be 
held,  but  a  judge  may  hold  a  special  sitting  at  any  other  time  or 
place.     [O.  113.] 

168.  Sittings  in  chambers  shall  be  held  at  Edmonton  and 
Calgary  on  such  days  and  hours  as  the  resident  judges  shall 
appoint. 
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169.  If  from  illness  or  other  cause  there  should  be  no  judge  Alljournments 
present  at  the  time  and  place  appointed  for  holding  a  sitting, 

the  clerk  may  make  such  adjournment  or  adjournments  as  may 
be  necessary.  [543.] 

170.  Any  sittings  of  a  single  judge  either  in  court  or  in 
chambers  may  be  adjourned  from  time  to  time  and  from  place 
to  place  as  to  the  said  judge  may  seem  meet. 

\A        171.  One  or  more  of  the  judges  shall  be  selected  for  the  j£&durlllf 
hearing  (in  Edmonton  and  Calgary)  during  the  vacations  of 
all  such  applications  as  may  require  to    be  heard    promptly. 
[O.  114.] 

MODE  OF  TRIAL. 

172.  In  actions  of  slander,  libel,  false  imprisonment,  mali-  ™  jury 
cious  prosecution,  seduction  or  breach  of  promise  of  marriage, 

and  in  actions  founded  upon  any  other  tort  or  contract  in  which 
the  amount  claimed  exceeds  $1,000,  and  in  actions  for  the 
recovery  of  real  property,  if  either  party  signify  his  desire  that 
the  action  be  tried  with  a  jury  the  action  shall,  subject  to  the 
next  following  Rule,  be  directed  to  be  tried  with  a  jury. 

173.  If  on  the  motion  for  directions  or  on  a  subsequent 
application  it  is  made  to  appear  that  the  trial  of  any  action 
included  in  the  next  preceding  Rule  may  involve  a  prolonged 
examination  of  documents  or  accounts  or  a  scientific  or  local 
investigation  which,  in  the  opinion  of  the  judge,  cannot  con- 
veniently be  made  by  a  jury,  such  action  may  be  directed  to  be 
tried  without  a  jury,  whether  it  has  been  previously  directed 
to  be  tried  by  a  jury  or  not. 

174.  No  action  shall  be  tried  with  a  jury,  unless  it  has  been 
commenced  in,  or  transferred  to  the  Supreme  Court. 

175.  Every  trial  of  any  question  or  issue  of  fact  with  a  jury 
shall  be  by  a  single  judge  with  a  jury  of  six  persons,  whose 
verdict  shall  be  unanimous.     [172 ;  E.  433.] 

176.  Unless  the  trial  is  directed  to  be  with  a  jury  the  mode  Trial  without 
of  trial  shall  be  by  a  judge  without  a  jury ;  provided  that  in  any 3ury;  M 
case  the  court  or  a  judge  may  at  any  time  order  any  cause, 
matter,  or  issue  to  be  tried  by  a  judge  with  a  jury  or  by  a  judge 
sitting  with  assessors  or  by  a  special  referee  with  or  without 
assessors.     [E.  431.] 

A  A          177.  The  court  or  a  judge  may  order  that  different  questions  separate  trials 
«v  '      of  fact  arising  in  any  action  be  tried  by  different  modes  or  that  JJtS?"1 
one  or  more  questions  of  fact  be  tried  before  the  others  and  may 
appoint  the  place  or  places  for  trial ;  and  in  all  cases  may  order 
that  one  or  more  issues  of  fact  be  tried  before  any  other  or 
others.     [E.  432 ;  0.  531 ;  M.  547.] 
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178.  Either  party  to  an  action  may  apply  to  the  appellate 
division  for  a  trial  before  two  or  more  judges  with  or  without 
a  jury  and  the  court  may  in  its  discretion  upon  hearing  the 
parties  grant  or  refuse  the  application.     [0.  533;  M.  549.] 

179.  When  the  Crown  is  actually  or  immediately  interested, 
a  trial  before  two  or  more  judges  may  be  had  as  of  right.     [0. 
534;  M.  550.] 

180.  When  a  trial  before  two  or  more  judges  is  directed,  the 
court  may  appoint  such  time  and  place  for  the  trial  as  it  may 
think  fit.     [0.  535;  M.  557.] 
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181.  Either  party  may  enter  the  action  for  trial,  the  plaintiff 
not  later  than  ten  days  and  the  defendant  not  later  than  four 
days  before  the  first  day  of  the  sittings  at  which  the  action  is 
directed  to  be  tried.    [E.  446 ;  0.  538  pt. ;  M.  555.] 

182.  If  both  parties  enter  the  action  for  trial  it  shall  be  trieu 
in  the  order  of  the  first  entry.     [0.  542  (5).] 

183.  Any  party  entering  an  action  for  trial  shall  not  later 
than  the  day  following  such  entry  give  notice  thereof  to  the 
opposite  party. 

184.  When  direction  is  made  that  a  trial  be  with  a  jury  the 
party  at  whose  instance  such  direction  is  made  shall,  unless 
otherwise  ordered,  within  ten  days  of  such  direction  and  not 
later  than  two  weeks  before  the  first  day  of  the  sittings  at  which 
the  trial  is  directed  to  be  held,  deposit  with  the  clerk  such  sum 
of  money  as  the  clerk  shall  consider  sufficient  to  pay  the  ex- 
penses of  such  jury  and  in  the  event  of  such  sum  proving 
insufficient  such  party  shall  upon  demand  pay  such  further  sum 
as  the  clerk  may  require.    If  any  surplus  remain  after  payment 
of  the  said  expenses  by  the  clerk,  it  shall  be  returned.    If  default 
is  made  in  making  such  deposit,  the  direction  for  trial  shall 
thereupon  become  ineffective.     [171.] 

185.  Before  an  action  shall  be  entered  for  trial,  the  party 
desiring  to  enter  it  shall  deliver  to  the  clerk  one  copy  of  the 
whole  of  the  pleadings  and  of  the  particulars,  if  any,  in  the 
action  for  the  use  of  the  judge  at  the  trial.     [E.  454 ;  0.  539 ; 
M.  556.] 

186.  An  action  may  be  withdrawn  from  trial  by  either  party 
upon  producing  a  consent  in  writing  signed  by  the  other  party 

V/A  or  his  solicitor  but  not  otherwise  except  by  order.     [175 ;  E.  287, 
*  '     9Q1 •  O    ^43  1 

^vJ-  •    V/.    L^xOtj 

187.  Actions  not  tried  or  disposed  of  after  being  once  entered 
for  trial  shall,  unless  otherwise  ordered,  remain  for  trial  at  the 
next  sittings  for  the  trial  of  similar  actions  at  the  place  where 
such  actions  were  entered.     [O.  544  changed.] 
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CONDUCT  OF  TRIAL  AND  ADDRESSES  TO  JURY. 

188.  If,  when  an  'action  is  called  on  for  trial,  the  plaintiff  p™nfti£yon 
appears  and  the  defendant  does  not  appear,  the  plaintiff  mav  »on-appearance 

,  .         -.    .  £  ,,        ,          ,         rr  /?   v  i  •     '    of   defendant 

prove  his  claim  as  far  as  the  burden  of  proof  lies  upon  him. 
[254  ;E.  455  ;O.  545.] 

189.  If,  when  an  action  is  called  on  for  trial,  tlie  defendant  falefr^  not 
appears  and  the  plaintiff  does  not,  the  defendant,  if  he  has  no 
counterclaim,  shall  be  entitled    to    judgment    dismissing    the 
action  ;  but  if  he  has  a  counterclaim  he  may  prove  such  counter- 
claim as  far  as  the  burden  of  proof  lies  upon  him.     [255;  E. 

456  ;0.  546.] 

190.  The  judge  at  the  trial  may  if  he  deems  it  expedient  ^J^nesses 
order  a  witness,  whether  he  be  a  party  or  not,  to  be  excluded  from 

the  court  until  he  is  called  to  give  evidence,  and  he  may  order 
a  party  to  be  examined  before  the  other  witnesses  on  his  behalf  ; 
and  any  witness  or  party  who  disobeys  such  order  shall  be  liable 
to  be  punished  for  contempt  as  the  judge  may  direct  and  the 
judge  may  in  his  discretion  exclude  the  testimony  of  any  witness 
or  party  disobeying  such  order.  [O.  547.] 

191.  Upon  a  trial  with  a  jury  the  addresses  to  the  jury  shall 
be  regulated  as  follows: 

(1)  The  party  who  begins  shall  be  allowed  to  open  his  case  to 
the  jury  and  at  the  close  of  his  case  (if  his  opponent  announces 
his  intention  not  to  adduce  further  evidence)  to  address  the  jury 
a  second  time  for  the  purpose  of  summing  up  the  evidence,  and 
his  opponent  shall  have  the  right  to  reply  ;  but  if  his  opponent 
announces  his  intention  to  adduce  further  evidence,  he  shall 
have  the  right  to  open  his  case  and  then  to  adduce  such  evidence 
as  he  may  see  fit  and  thereafter  to  sum  up  the  evidence,  and  the 
party  who  begins  shall  have  the  right  to  reply. 

(2)  When  a  defendant  claims  a  remedy  over  against  a  co- 
defendant,  he  shall  have  the  right  to  address  the  jury  after  the 
co-defendant. 

(3)  When  a  party  is  represented  by  counsel,  the  right  con- 
ferred by  this  Rule  shall  be  exercised  by  his  counsel.     [259; 
E.  460  ;'0.  548.] 

192.  In  actions  tried  by  a  judge  without  a  jury,  if  through  ,         fact 
accident  or  mistake  or  other  cause  a  party  omits  or  fails  to  prove  left  over 
some  fact  material  to  his  case,  the  judge  may  proceed  with  the 

trial  subject  to  such  fact  being  afterwards  proved  at  such  time 
and  subject  to  such  terms  and  conditions  as  to  costs  and  other- 
wise as  the  judge  shall  direct.  [258  ;  O.  549.] 

193.  Damages  in  respect  of  any  continuing  cause  of  action  Damages  where 

-i      IT    -i  -IT  ji         ,-/>,i  m  A  4      cause  of  action 

shall  be  assessed  down  to  the  time  of  the  assessment.     [244  ;  continuing 
E.  482;  0.552.] 


194.  The  judge  may  postpone  or  adjourn  a  trial  to  such  orosta7"0 
time  and  place  and  upon  such  terms  as  he  shall  think  fit.  [257  ;  of  tnai 
E.  458;  O.  553.] 
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195.  Exhibits  at  the  trial  may  be  delivered  out  to  the  party 
whose  property  they  are,  at  any  time  after  judgment  without 
any  order,  on  the  consent  of  the  opposite  party  ;  or  without  such 
consent  upon  application  on  notice  to  the  opposite  party  at 
any  time  after  the  time  for  appealing  has  expired,  if  no  notice 
of  appeal  has  been  given. 
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196.  A  party  to  a  cause  or  matter  may  apply  to  the  court  or 
a  judge  for  an  order  for  the  inspection  by  the  jury  or  by  him- 
self or  by  his  witnesses  of  any  person  or  any  real  or  personal 
property  whose  inspection  may  be  material  to  the  proper  deter- 
mination of  the  question  in  dispute,  and  the  court  or  judge  may 
make  such  order  upon  such  terms  as  to  costs  and  otherwise  as 
the  court  or  judge  may  think  fit.    [402  pt.  ;  E.  661  pt.  ;  0.  571.] 

197.  The  judge  by  whom  any  cause  or  matter  is  tried  with 
or  without  a  jury  or  before  whom  any  cause  or  matter  is  brought 
by  way  of  appeal,  may  inspect  any  property  or  thing  concerning 
which  any  question  arises  therein.     [402;  E.  660;  O.  570.] 

198.  In  actions  for  libel  or  slander  in  which  the  defendant 
does  not  by  his  defence  assert  the  truth  of  the  statement  com- 
plained of,  the  defendant  shall  not  be  entitled  on  the  trial  to 
give  evidence  in  chief  with  a  view  to  mitigation  of  damages  as 
to  the  character  of  the  plaintiff  without  the  leave  of  the  judge, 
unless  seven  days  at  least  before  the  trial  he  furnishes  particu- 
lars to  the  plaintiff  of  the  matters  as  to  which  he  intends  to  give 
evidence.     [E.  461;  0.  488.] 
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199.  The  judge  may  in  all  cases  disallow  any  questions  put 
in  cross-examination  of  any  party  or  other  witness  which  may 
appear  to  him  to  be  vexatious  and  not  relevant  to  any  matter 
proper  to  be  inquired  into    in  the  cause  or  matter.      [260; 
E.  462.] 

200.  The  judge  shall,  at  or  after  trial,  direct  judgment  to  be 
entered  without  a  motion  for  judgment  or  may  adjourn  the 
case  for  further  consideration.     [261  ;  E.  463  ;  0.  554.] 

201.  A  verdict  or  judgment  obtained  when  a  party  does  not 
appear  at  the  trial  may  be  set  aside  by  a  judge  upon  such  terms 
as  may  seem  just  upon  an  application  made  within  fifteen  days 
after  the  trial     [256  ;  E.  457  ;  0.  778.] 

202.  If  the  jury  disagrees  and  finds  no  verdict,  the  judge  at 
or  after  the  trial  may  notwithstanding  dismiss  the  action.     [O. 
780.] 

203.  When  the  jury  is  asked  to  answer  questions  of  fact  and 
answers  some  but  not  all  of  them  or  the  answers  are  conflicting 
so  that  judgment  cannot  be  entered  upon  such  findings,  it  shall 
not  be  necessary  to  move  to  set  aside  such  findings,  but  the 
action  may  proceed  as  in  the  case  of  disagreement  of  a  jury. 
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(2)  Where  the  answers  entitle  a  party  to  judgment  as  to  some 
but  not  all  of  the  causes  of  action,  the  judge  may  direct  judg- 
ment to  be  entered  as  to  those  of  the  causes  of  action  as  to  which 
the  findings  are  sufficient  to  entitle  the  party  to  judgment  and 
the  action  may,  as  to  the  remaining  causes  of  action,  proceed 
as  in  the  case  of  a  disagreement  of  a  jury.  [O.  781.] 


SERVICE  OUTSIDE  THE  JURISDICTION. 

r\-\r  TIT r\ t f*r\    a mr 

jurisdiction 


204.  Service  outside  Alberta  of  any  document  by  which  any  SerTlw  outsid« 
action,  matter  or  proceeding  is  commenced  against  any  person 

or  of  notice  thereof,  may  be  allowed  by  a  judge  whenever  — 
(a)   The  whole  subject  matter  is  land  situated  within  Alberta, 

with  or  without  rent  or  profits; 

(6)  Any  act,  deed,  will,  contract  or  obligation  affecting  land 

situated  within  Alberta  is  sought  to  be  construed,  rectified,  set 

aside  or  enforced; 

(c)  Any  relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  within  Alberta; 

(d)  The  proceeding  is  for  the  administration  of  the  estate 
of  any  deceased  person  who  at  the  time  of  his  death  was  domi- 
ciled within  Alberta  or  for  the  execution  (as  to  property  situated 
within  Alberta)  of  the  trusts  of  a  written  instrument  of  which 
the  person  to  be  served  is  a  trustee,  which  ought  to  be  executed 
according  to  the  law  of  Alberta; 

(e)  The  action  is  founded  upon  a  judgment  of  any  court  of 
Alberta  or  of  the  Supreme  Court  of  the  North-  West  Territories 
or  on  a  breach  within  Alberta  of  a  contract,  wherever  made, 
which,  according  to  its  terms,  ought  to  be  performed  within 
Alberta  ; 

(/)  An  injunction  is  sought  as  to  anything  done  or  to  be  done 
within  Alberta  or  any  nuisance  within  Alberta  is  sought  to  be 
prevented  or  removed,  whether  damages  are  or  are  not  claimed 
in  respect  thereof; 

(g)  A  person  out  of  Alberta  is  a  necessary  or  proper  party 
to  an  action  properly  brought  against  another  person  duly 
served  within  Alberta; 

(h)  The  proceeding  is  for  any  other  matter  and  it  appears 
to  the  satisfaction  of  the  judge  that  the  person  initiating  the 
same  has  a  good  cause  of  action  upon  a  judgment,  or  for  ali- 
mony, or  in  respect  of  a  tort  committed  within  Alberta,  and 
that  the  person  against  whom  the  proceeding  is  initiated  has 
assets  in  Alberta  of  the  value  of  $200  at  least  which  may  be 
rendered  liable  for  the  satisfaction  of  any  judgment  or  order 
pronounced  in  the  proceeding;  but  in  such  case,  if  no  defence 
is  filed,  no  judgment  shall  be  entered  except  by  leave  of  a  judge 
and  upon  such  conditions  and  in  such  manner  as  may  seem 
proper.  [18;  E.  64;  0.  162.] 

205.  Every  application  for  leave  to  serve  any  such  document  Do 

or  to  give  notice  thereof  out  of  Alberta  shall  be  supported  bv  ° 

affidavit  or  other  evidence  stating  that  in  the  belief  of  the 
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deponent  the  applicant  has  a  right  to  the  relief  claimed  and 
showing  in  what  place  or  country  the  person  to  be  served  is  or 
probably  may  be  found  and  the  grounds  upon  which  the  appli- 
cation is  made;  and  every  order  allowing  such  service  shall 
limit  the  time  within  which  such  proceeding  shall  be  answered 
or  opposed  and  in  limiting  such  time  regard  shall  be  had  to  the 
place  where  service  is  to  be  effected.  [19  &  20 ;  E.  67  &  68 ;  O. 
163  &  164.] 

206.  Where  an  application  is  authorized  to  be  made  to  the 
court  or  a  judge  in  any  action  or  proceeding,  such  application 
shall  be  made  by  motion.     [458 ;  E.  696 ;  0.  355 ;  M.  428.] 

207.  No  summons,  rule  or  order  to  show  cause  shall    be 
granted  in  any  cause  or  matter ;  but  when  any  person  other  than 
the  applicant  is  entitled  to  be  heard  on  a  motion  he  shall  be 
served  with  notice  thereof,  but  no  notice  of  motion  shall,  except 
by  leave  of  a  court  or  judge,  be  given  after  the  expiration  of  one 
year  from  the  time  when  the  party  desiring  to  give  such  notice 
first  became  entitled  so  to  do.     [E.  697  &  698 ;  O.  356 ;  M.  429.] 

208.  Where  by  any  Statute  or  Ordinance  any  application  is 
authorized  to  be  made  by  summons  such  application  may  be 
made  by  notice  of  motion. 

209.  If  satisfied  that  no  notice  is  necessary  or  that  the  delay 
caused  by  proceeding  by  notice  of  motion  might  entail  serious 
mischief,  the  court  or  a  judge  may  make  an  order  ex  parte  upon 
such  terms  as  may  seem  just.     [458 ;  E.  698 ;  0.  357 ;  M.  430.] 

210.  A  party  affected  by  an  ex  parte  order  or  any  party  who 
has  failed  to  appear  on  an  application  through  accident  or 
mistake  or  insufficient  notice  thereof,  may  move  to  rescind  or 
vary  the  order  before  the  judge  or  officer  who  made  the  same 
or  any  judge  or  officer  having  jurisdiction  within  four  days  from 
the  time  the  order  has  come  to  the  notice  of  such  party  or  within 
such  further  time  as  the  court  or  a  judge  may  allow  and  whether 
the  order  has  been  acted  upon  by  the  party  issuing  it  or  not. 
[E.  739;  0.358.] 

211.  If  on  hearing  of  a  motion  or    other    application    it 
appears  that  any  person  to  whom  notice  has  not  been  given 
ought  to  have  had  notice,  the  court  or  judge  may  either  dismiss 
the  motion  or  application  or  adjourn  the  hearing  thereof  in 
order  that  notice  may  be  given  upon  such  terms  as  may  seem 
just.     [461 ;  E.  701,  762b  &  768 ;  0.  360 ;  M.  432.] 

212.  When  on  any  application  it  appears  to  the  judge  desir- 
able that  any  question  of  law  or  fact  should  be  first  determined 
before  dealing  further  with  the  application,   the  judge  may 
direct  such  question  to  be  first  argued  or  determined  upon  such 
terms  as  to  costs,  adjournment  and  otherwise  as  he  deems  proper 
and  upon  the  determination  of  such  question  the  judge  may 
either  finally  dispose  of  the  application  or  proceed  with  a  further 
hearing  thereof,  as  may  be  proper.     [463.] 
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213.  The  plaintiff    may  without  leave    serve  a    notice    of^o*1* 
<A    motion  for  an  injunction  and  may,  by  leave  of  a  judge  to  be  ^lln^me 
iir       obtained  ex  parte,  serve  any  other  notice  of  motion  upon  any  defence08 
defendant  with  the  statement  of  claim  or  at  any  time  after  the 
service  of  the  statement  of  claim  and  before  the  time  limited 
for  defence  of  such  defendant ;  and  any  notice  of  motion  may 
be  served  on  the  plaintiff  by  the  defendant  at  any  time  after  the 
issue  of  the  statement  of  claim  and  either  before  or  after  the 
defence.     [465 ;  E.  704 ;  O.  361.] 


stated 


214.  A  notice  of  motion  to  set  aside  any  proceeding  for  ir-  ^ 
regularity  must  specify  clearly  the  irregularity  complained  of  in  notice 
and  the  several  objections  intended  to  be  insisted  upon.     [540 ; 

E.  1039;  0.362.] 

215.  An  order  simply  directing  or  giving  leave  for  the  doing  Memorandum 

,•0  i-   ,1  Ai  i  •   A  authorizing 

of  any  act  by  an  officer  of  the  court  other  than  a  barrister  or  act  by  officer 
solicitor  need  not  be  issued  unless  a  judge  so  directs,  but  theof  court 
production  of  a  note  or  memorandum  signed  by  a  judge  shall 
be  sufficient  authority  for  such  act.     [468 ;  E.  709.] 

216.  Before  any  motion  is  made  for  interim  alimony  or  Defendant  may 
costs  the  plaintiff  shall  serve  notice  on  the  defendant  of   the  thatV^subm'its 
amounts  demanded  by  her,  specifying  the  time  and  place  f or  ^°lmpoanyy  '^Jj^ 
payment  thereof,  and  the  defendant  may  give  notice  in  writing  or  less  sum 
that  he  submits  to  pay  the  interim  alimony  and  costs  so  de- 
manded by  the  plaintiff;  and  in  that  case  no  order  shall  be 

taken  out  until  there  has  been  a  default  in  payment;  and  in 
case  of  default,  upon  affidavits  being  filed  verifying  the  state- 
ment of  claim,  the  notice  of  admission  and  the  default,  an  order 
for  the  payment  of  the  sum  demanded  shall  be  issued  on 
praecipe.  [0.  370.] 

217.  The  defendant  may  give  notice  in  writing  that  he  sub- 
mits to  pay  such  less  sum  as  he  may  deem  proper  and  may  name 
in  his  notice;  and  in  the  event  of  the  plaintiff  accepting  the 
same  the  defendant  shall  thereafter  pay  the  sum  so  offered  as 
interim  alimony  and  no  order  shall  be  taken  out  until  there  has 
been  a  default  in  payment.    Where  the  plaintiff  does  not  accept 
the  amount  offered  and  the  same  is  found  to  be  reasonable  upon 
a  motion  for  interim  alimony,  no  order  shall  be  taken  out  until 
there  has  been  a  default  in  payment.     [O.  370.] 

SPECIAL  CASE. 

218.  The  parties  to  any  cause  or  matter  may  at  any  stage  Partles  lmay  , 

A!,  f  J    iU  L'         L  J-  f  J-  concur  in  statins 

thereof,  and  the  parties  to  any  dispute  before  any  proceedings  special  appeal 
have  been  instituted  may,  by  leave  of  a  judge,  concur  in  stating fro 
the  questions  of  law  arising  therein  in  the  form  of  a  special  case 
for  the  opinion  of  the  court.     [250;  E.  398  pt.;  0.  372.]' 

219.  Every  such  special  case  shall  be  divided  into  para- Form  and 
graphs  numbered  consecutively  and  shall  concisely  state  such  specif  MM 
facts  as  may  be  necessary  to  enable  the  court  to  decide  the  ques- 
tions raised  thereby.     [250  pt. ;  E.  389  pt.] 
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as  to  specific 
relief 


Power  to  draw 
inferences 


Persons  under 
disability 


Preliminary 
question  of  law 


Settlement 
of  issues 


220.  Any  agreement  for  a  special  case  shall  be  signed  by 
the  parties  or  their  solicitors  and  -shall  be  filed  by  the  plaintiff 
and  such  agreement  may  provide  that  on  the  judgment  of  the 
court  being  given  in  the  affirmative  or  negative  of  the  question 
or  questions  of  law  raised,  certain  specific  relief  may  be  given 
and  the  court  may  give  judgment  for  such  relief  accordingly 
with  or  without  costs  as  the  parties  may  agree.     [253 ;  E.  391 
&394;0.  372  &  374.] 

221.  Upon  the  argument  of  the  case  the  whole  contents  of 
any  documents  referred  to  in  the  case  may  be  read  and  the 
court  may  draw  from  the  facts  stated  in  the  case  and  the  docu- 
ments therein  referred  to  any  inference  whether  of  fact  or  law 
as  at  a  trial.    [250  pt. ;  E.  389  pt. ;  0.  372.] 

222.  No  judgment  shall  be  given  in  a  special  case  to  which 
an  infant  or  person  of  unsound  mind  is  a  party  unless  the  court 
or  judge  is  satisfied  of  the  truth  of  the  statements  in  such  special 
case  contained  so  far  as  the  same  affects  the  interests  of  such 
infant  or  person  of  unsound  mind.     [252 ;  E.  392 ;  O.  375.] 

223.  If  it  appears  that  there  is  in  any  action  or  matter  a 
question  of  law  which  it  would  be  convenient  to  have  decided 
before  any  evidence  is  given  or  any  question  or  issue  of  fact  is 
tried  or  before  any  reference  is  directed,  the  court  or  a  judge 
may  make  an  order  accordingly  and  may,  if  necessary,  direct 
the  mode  in  which  such  question  shall  be  raised  and  may,  if 
necessary,  stay  other  proceedings.     [251;  E.  390;  0.  373.] 

224.  Where  it  appears  to  a  judge  that  the  pleadings  do  not 
sufficiently  define  the  issues  of  fact  he  may  direct  the  parties 
to  prepare  issues;  or,  in  the  event  of  difference  between  the 
parties,  may  settle  the  issues  to  be  tried,  and  may  give  such 
directions  as  may  be  necessary  for  the  trial  thereof.     [232 ;  E. 
380;  0.  376.] 


Time  of 
application 


ORDER  FOR  DIRECTIONS. 

225.  In  every  action  in  which  a  statement  of  defence  or  an 
issue  has  been  delivered,  unless  the  defendant  has  already  made 
application  the  plaintiff  shall  apply  to  a  judge  upon  two  clear 
days'  notice  returnable  within  eight  days  for  an  order  for 
directions. 

(2)  The  notice  may  be  given  at  any  time  after  the  delivery 
of  the  statement  of  defence  or  the  issue. 

(3)  No  step  shall  be  taken  by  the  plaintiff  after  the  close  of 
the  pleadings  or  the  delivery  of  the  issue  and  before  the  motion 
for  directions  without  the  leave  of  a  judge  other  than  an  appli- 
cation for  an  injunction,  or  for  attachment  or  for  a  receiver. 

(4)  The  motion  for  directions  may  be  made  by  a  defendant 
at  any  time  after  the  delivery  of  the  statement  of  defence  or 
issue  and  before  notice  of  such  motion  has  been  given  by  the 
plaintiff.     [E.  336.] 
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when  used 


226.  Upon  the  hearing  of  the  motion  any  party  who 
been  served  with  notice  thereof  shall,  so  far  as  practicable,  apply 
for  any  order  or  directions  as  to  any  interlocutory  matter  or 
thing  in  the  action  which  he  may  desire ;  and  any  application  by 
any  party  which  might  have  been  so  made  shall,  if  granted  on 
any  subsequent  application,  be  granted  at  the  cost  of  the  party 
applying  therefor  unless  otherwise  ordered  by  the  court  or  a 
judge.     [E.  338  &  340.] 

227.  No  affidavit  shall  be  used  on  the  hearing  of  the  motion 
except  by  leave  of  a  judge.     [E.  337.] 

228.  Upon  the  hearing  of  the  motion  the  judge  shall  as  far^"£lth 
as  practicable  make  such  order  as  may  be  just  and  necessary 

with  respect  to  all  the  proceedings  to  be  taken  in  the  action 
and  as  to  the  costs  thereof,  and  more  particularly  with  reference 
to  the  following  matters:  Security  for  the  claim  or  part  thereof 
or  for  costs,  pleadings,  particulars,  admissions,  discovery  or 
inspection  of  documents,  inspection  of  real  or  personal  property, 
examinations  for  discovery,  commissions,  examination  of 
witnesses,  time,  place  and  mode  of  trial,  issues  to  which  the 
evidence  at  the  trial  is  to  be  directed.  [E.  336  A.] 

229.  The  judge  shall  have  power  having  regard  to  the  state-  £°J£r  of 
ments  made  by  the  parties  or  their  solicitors  upon  the  hearing 

of  the  motion — 

(a)  To  give  such  judgment,  final  or  interlocutory,  and  dis- 
pose of  all  or  part  of  the  matters  in  dispute  as  may  seem  just, 
upon  such  terms  as  to  execution  or  otherwise  as  he  shall  see  fit ; 

(6)  To  direct  that  any  fact  may  be  proved,  either  for  the 
purposes  of  the  motion  or  at  the  trial,  by  affidavit,  by  statement 
upon  oath  of  information  and  belief,  or  other  secondary  evi- 
dence, by  the  production  of  books  of  account  or  other  books  or 
documents  or  copies  thereof  or  otherwise  as  he  may  see  fit ; 

(c)  To  settle  issues,  take  or  direct  the  taking  of  accounts  or 
make  or  direct  the  making  of  inquiries ; 

(d)  To  direct  any  party  to  admit  for  the  purpose  of  the  action 
any  fact  which  he  thinks  should  be  admitted  upon  such  terms 
as  to  witnesses  who  would,  in  the  absence  of  such  admission/ 
require  to  be  called  by  any  party,  being  produced  at  the  trial 
by  such  party  for  cross-examination  or  otherwise  as  he  may 
see  fit; 

(e)  To  exercise  such  powers  as  may  be  necessary  to  ascertain 
the  real  questions  in  issue,  to  expedite  their  determination  and 
to  do  complete  justice  between  the  parties.     [E.  341.] 

230.  If  the  plaintiff  or  one  of  the  plaintiffs,  if  more  than  Failure  or 
one,  do  not  within  fourteen  days  after  the  pleadings  are  closed  apply"*/0 
apply  for  directions,  the  defendant  or  any  defendant  shall  be  at dlrectlona 
liberty  to  apply  for  an  order  to  dismiss  the  action,  and  upon 

such  application  the  judge  may  either  dismiss  the  action  on 
such  terms  as  may  be  just  or  may  deal  with  such  application  in 
all  respects  as  if  it  were  a  motion  for  directions.  [E.  342.] 
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231.  Any  of  the  parties  may  apply  subsequently  to  the 
original  motion  for  directions  as  to  any  interlocutory  matter  or 
thing  on  two  clear  days'  notice  to  the  other  party  stating  the 
grounds  of  the  application  and  upon  such  subsequent  applica- 
tion the  judge  shall  have  the  same  powers  and  jurisdiction  as 
upon  the  original  motion.  [E.  339.] 

Non-compiiance        232.  If  any  party  fails  to  comply  with  any  order  made  on 

with  directions  »         , .  J    \ .       J    ,          T_    n    r       v    ui        •<•  t    •     .•«•     . 

motion  for  directions  he  shall  be  liable,  if  a  plaintiff,  to  have 
his  action  dismissed,  and,  if  a  defendant,  to  have  his  defence 
struck  out. 

CONSOLIDATION   OF  ACTIONS. 

rf1rtions°n  233.  When  there  are  actions  or  matters  involving  common 
facts  or  circumstances  or  between  common  parties,  a  judge  may, 
whenever  it  appears  just  and  convenient  so  to  do,  order  that 
such  actions  or  matters  be  consolidated  or  that  some  one  or  more 
of  them  be  stayed  pending  the  trial  of  the  other  or  others,  or 
that  some  or  all  of  them  or  of  the  issues  therein  be  tried  together. 

EXAMINATION   FOR  DISCOVERY. 

foradteOTen  234.  A  judge  may  order  any  party  to  an  action,  or  any  per 

o         son  who  is  or  has  been  employed  by  any  party  to  an  action  and 

?^  who  appears  to  have  some  knowledge  touching  the  questions  in 

issue  acquired  by  virtue  of  such  employment,  whether  such  party 

or  person  be  within  or  without  the  jurisdiction,  to  be  orally 

examined  before  the  trial  touching  the  matter  in  question  by 

any  person  adverse  in  interest.     [201;  E.  343;  O.  439.] 

Indtymebmberted  235.  A  member  of  a  firm  which  is  a  party  and  a  person  for 
whose  benefit  an  action  is  prosecuted  or  defended  shall  be 
regarded  as  a  party  for  the  purposes  of  examination.  [202 ;  0. 
440.] 


of  a™     .A 


'chose  °f  236.  Where  an  action  is  brought  by  an  assignee  of  a  chose 

action  in  action  the  court  or  a  judge  may  order  the  assignor  to   be 

examined  for  discovery.     [0.  441.] 

ap^Senatnd  i?  237.  The  party  or  person  entitled  to  examine  another  party 
*f*  or  person  may  procure  an  appointment  for  such  examination 
from  the  clerk  of  the  court  in  whose  office  the  proceedings  are 
being  carried  on  or  from  such  other  person  as  the  judge  may 
appoint;  and  the  party  or  person  to  be  examined  upon  being 
served  with  a  copy  of  the  appointment  and  upon  payment  of 
the  proper  conduct  money  shall  attend  thereon  and  submit  to 
examination ;  and  the  party  examining  shall  serve  a  copy  of 
the  appointment  upon  the  solicitor  in  the  cause,  at  least  forty- 
eight  hours  before  the  examination.  [204  &  205 ;  0.  443.] 
wTrifidtor  («)  Unless  a  judge  otherwise  directs,  service  of  an  appoint- 

for  client  «  ment  upon  the  solicitor  of  the  party  to  be  examined  shall  be 
sufficient  in  lieu  of  personal  service  of  appointment  upon  such 
party  if  made  twenty  days  before  the  day  appointed  for  the 
examination. 
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°foney 


(6)   If  any  party  attending  for  examination  pursuant  to  an 
^o  I         appointment  so  served  demand  his  conduct  money,  it  shall  he 
paid  to  him  forthwith  upon  such  demand  hy  the  solicitor  by 
whom  the  appointment  was  served.     [O.  447.] 

^  238.  Unless  a  judge  otherwise  directs  the  party  or  person  to 
be  examined  shall  if  so  required  by  notice  produce  at  the  ex- 
amination all  books,  papers  and  documents  which  he  could  be 
required  to  produce  at  the  trial.  [207;  0.  448.] 

239.  If  a  witness  produce  books,  papers  or  documents  and 
refuses  for  good  cause,  to  be  stated  in  his  deposition,  to  part 
with  the  original,  then  a  copy  or  extract  certified  by  the  examin- 
er or  commissioner  to  be  a  true  and  correct  copy  or  extract  shall 
be  annexed  to  the  deposition  of  the  witness.     [208;  0.  508.] 

240.  Anyone  examined  orally  under  these  Rules  may  give  Mode  o 
further  evidence  or  be  further  examined  in  explanation  of  any 
matter  in  respect  of  which  he  has  already  been  examined.     [209 

&  211;  O.  451.] 

*  241.  Anyone  who  admits  upon  his  examination  that  he  has 

in  his  custody  or  power  any  book,  paper,  or  document  relating  documents  m»y 
to  the  matters  in  question  in  the  cause  not  privileged  or  pro-  to  produce 
tec  ted  from  production,  shall  produce  the  same  for  the  inspec- 
tion of  the  party  examining  him  upon  the  order  of  a  judge  or 
upon  the  direction  of  the  officer  before  whom  he  is  examined 
within  a  reasonable  time  to  be  fixed  by  the  order  or  direction. 
[212;  0.452.] 

242.  The  direction  of  the  officer  shall  be  subject  to  appeal  ;  ?™eeprr^u0c^^ 
tf°^      and  he  shall  upon  request  certify  under  his  hand  the  question  appeaiawe 
raised  and  the  direction  made  thereon.     [213;  O.  453.] 

,,-         243.  Anyone  refusing  or  neglecting  to  attend  at  the  time  j^JJf  tjoratten<i 
and  place  appointed  for  his  examination  or  refusing  to  be  sworn  or  answer,  etc. 
or  to  answer  any  question  properly  put  to  him  or  to  produce 
any  document  which  he  is  bound  to  produce,  shall  be  deemed 
guilty  of  a  contempt  of  court  and  proceedings  may  be  had 
against  him  by  attachment.    He  shall  also  be  liable,  if  a  plain- 
tiff, to  have  his  action  dismissed,  and,  if  a  defendant,  to  have 
his  defence,  if  any,  struck  out. 

(2)  If  the!  person  so  refusing  or  neglecting  is  an  officer  of 
a  corporation,  a  party  to  action  or  one  who  is  employed  by  a 
party,  the  party,  if  a  plaintiff,  shall  be  liable  to  have  his  action 
dismissed,  and,  if  a  defendant,  to  have  his  defence  struck  out, 
unless  the  judge  is  satisfied  that  the  refusal  or  neglect  is  one  for 
which  the  party  ought  not  to  be  held  responsible.  [214;  O. 
454.] 


1          244.  Unless  taken  in  shorthand  the  depositions  on  an  oral  j^o 

examination  as  aforesaid  may  be  taken  down  in  writing  by  the  taken  down 
examiner  in  the  form  of  a  narrative  expressed  in  the  first  person 
and  when  completed  shall  be  read  over  to  the  person  examined 
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and  shall  be  signed  by  him  in  the  presence  of  the  parties  or  such 
of  them  as  may  think  fit  to  attend  and  shall  be  certified  by  the 
examiner. 

(2)  When  anyone  examined  refuses  or  is  unable  to  sign  the 
depositions,  the  examiner  shall  so  certify. 

(3)  The  examiner  may  upon  any  examination  under  this 
Rule  in  his  discretion  take  down  any  particular  question  or 
answer  and  he  shall  upon  request  note  upon  the  depositions  any 
questions  objected  to  and  the  ground  of  the  objection.     [216, 
217  &  218;  E.  494;  0.  456  (1),  (2)  &  (3).] 

245.  In  case  of  an  examination  before,  or  otherwise  than  at, 
the  trial,  if  the  examining  party  desires  to  have  such  examina- 
tion taken  in  shorthand,  he  shall  unless  otherwise  ordered  by  a 
judge  be  entitled  to  have  it  so  taken  by  the  examiner  or  by  a 
shorthand  writer  approved  and  duly  sworn  by  such  examiner, 
or  by  an  official  court  reporter.     [2l9 ;  0.  457.] 

(2)  If  the  examination  is  taken  by  an  official  court  reporter 
it  shall  not  be  necessary  for  the  clerk  to  be  present  at  the 
examination. 

246.  When  taken  in  shorthand  the  examination  shall  be 
taken  down  by  question  and  answer  with  a  note  of  any  refusal 
to  answer  and  the  reason,  if  any,  therefor;  and  unless  otherwise 
ordered  or  unless  any  party  so  desires,  it  shall  not  be  necessary 
for  the  depositions  to  be  read  over  to  or  signed  by  the  person 
examined. 

(2)  The  depositions  so  taken,  when  extended  and  certified  by 
the  person  taking  the  same  as  correct,  and  (if  such  person  be 
not  the  examiner)  also  signed  by  the  examiner,  shall  be  deemed 
to  be  the  original  depositions.  '[220;  0.  458  (1)  ;  221;  0.  458 
(2).] 

247.  The  validity  of  any  objection  to  any  question  shall  be 
decided  by  the  court  or  a  judge ;  and  the  costs  of  and  occasioned 
by  such  objection  shall  be  in  the  discretion  of  the  court  or  judge ; 
and  may  be  ordered  to  be  paid  by  the  person  under  examina- 
tion.    [215  ;E.  496;  0.455.] 

248.  The  depositions  shall  at  the  request  of  any  party  inter- 
ested and  upon  payment  of  the  examiner's  fees  be  filed  in  the 
office  of  the  court  in  which  the  proceedings  are  being  carried  on 
and  the  depositions,  signed  and  certified  as  hereinbefore  pro- 
vided, when  duly  filed  or  a  copy  thereof  certified  under  the  hand 
of  the  proper  officer  shall  without  proof  of  the  signature  be 
received  and  read  in  evidence,  saving  all  just  exceptions.     [222 ; 
E.  498;  O.  459.] 

249.  The  person  taking  an  examination  may  and,  if  need 
be,  shall  make  a  special  report  to  the  court,  in  which  proceed- 
ings are  pending,  touching  such  examination  and  the  conduct  or 
absence  of  any  person,  and  the  court  may  direct  such  proceed- 
ings and  make  such  order  upon  such  report  as  justice  may 
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require  and  as  may  be  directed  and  made  in  any  case  of  a 
contempt  of  court.     [223;  E.  499;  O.  460.] 

25O.  Any  party  to  an  action  or  issue  may  at  the  trial  use  in  JJ^J^ 
uA      evidence  as  against  any  opposite  party  any  part  of  the  examina-  as  evidence 
tion  of  such  opposite  party,  or  in  case  such  opposite  party  is 
a  corporation,  of  the  examination  of  any  officer  thereof  selected 
to  submit  to  an  examination  to  be  so  used. 

/.         (2)   Such  selection  shall  be  made  by  the  corporation,  or  by  °«c^a°fon 
l!r}Ql''   a  judge  if  the  corporation  refuses  or  fails  to  select  any  or  what00' 
the  judge  considers  the  proper  officer  or  officers  having  regard 
to  the  questions  involved. 

(3)  If  it  be  made  to  appear  at  or  before  the  trial  that  any 
party  has  been  unable  after  due  diligence  to  obtain  the  attend- 
ance at  the  trial  of  any  person  examined  by  him  for  discovery, 
or  if  for  any  other  reason  it  appears  to  be  just  and  convenient, 
the  court  or  a  judge  may  permit  such  party  to  use  in  evidence 
the  whole  or  any  part  of  the  examination  of  such  person. 

(4)  If  part  only  of  any  examination  be  used,  the  judge  may  ?»«  of 

},  '  fj  J,  .  ,  .,     .'  |    j.         i  examination 

at  the  request  of  any  party  against  whom  it  is  so  used  direct  used 
that  any  other  part  of  the  examination  be  also  used,  if  it  is  so 
connected  with  the  part  so  used  that  such  first  mentioned  part 
ought  not  to  be  used  without  such  other  part.     [224 ;  E.  363 ; 
0.  461.] 

25Oa.  The  costs  of  examination  for  discovery  shall  be  borne 
by  the  party  examining,  unless  the  judge  otherwise  orders. 

MEDICAL  EXAMINATION. 

.  251.  In  any  action  brought  to  recover  damages  or  other  Medical 

"V  compensation  for  or  in  respect  of  bodily  injury  sustained  by  inaction °n 
any  person,  the  court  or  a  judge  or  any  person  who  by  consent^  Sf  injury 
of  the  parties,  or  otherwise,  has  power  to  fix  the  amount  of  such 
damages  or  compensation,  may  order  that  the  person  in  respect 
of  whose  injuries,  damages  or  compensation  are  or  is  sought 
shall  submit  to  be  examined  by  a  duly  qualified  medical  practi- 
tioner, who  is  not  a  witness  on  either  side,  and  may  make  such 
order  respecting  such  examination  and  the  cost  thereof  as  he 
may  think  fit.  The  medical  practitioner  named  in  such  order 
shall  be  selected  by  the  court  or  judge  or  other  person  making 
the  order  and  may  afterwards  be  a  witness  on  the  trial,  unless 
the  judge  before  whom  the  action  is  tried  otherwise  directs 
[0.  462.] 

STRIKING  OUT  PLEADINGS,  ETC. 

252.  If  upon  the  hearing  of  a  cause  or  matter,  the  court  is  Expunging 

/  f          '     •  .1  IT  J.-.L-  rf>  i        •/  .scandalous 

<  of  opinion  that  any  pleading,  petition  or  affidavit  or  any  part  matter 
of  a  pleading,  petition  or  affidavit,  is  scandalous,  the  court  may 
order  the  pleading,  petition  or  affidavit  to  be  taken  off  the  file 
or  may  direct  the  scandalous  matter  to  be  expunged  and  may 
give  such  directions  as  to  costs  as  may  seem  just.  [E.  531 ;  0. 
296.] 
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253.  A  motion  to  have  any  pleading,  petition  or  affidavit 
taken  off  the  files  for  scandal  or  to  have  the  scandalous  matter 
expunged  may  be  made  to  a  judge  at  any  time  before  or  at  the 
hearing  of  the  cause  or  matter.     [0.  297.] 

254.  A  judge  may  at  any  stage  of  the  proceedings  order  to 
be  struck  out  or  amended  any  matter  in  the  pleadings  respec- 
tively which  may  be  scandalous  or  may  tend  to  prejudice,  em- 
barrass or  delay  the  fair  trial  of  the  action.     [127;  E.  223; 
0.  298.] 

255.  The  court  or  judge  may  order  any  pleading  to  be  struck 
out  on  the  ground  that  it  discloses  no  cause  of  action  or  answer, 
or  that  it  is  frivolous  or  vexatious,  and  may  order  the  action  to 
be  stayed  or  judgment  to  be  entered  as  may  be  just.     [157 ;  E. 
284;  6.  261.] 

256.  A  further  and  better  statement  of  the  nature  of  the 
claim  or  defence  or  further  and  better  particulars  of  any  mat- 
ter stated  in  any  pleading,  notice  or  written  proceeding  requir- 
ing particulars,  may  in  all  cases  be  ordered  upon  such  terms  as 
to  costs  and  otherwise  as  may  seem  just.     Such  statement   or 
particulars  shall  be  filed  and  attached  to  the  pleading,  notice, 
or  writing  to  which  the  same  refers  or  refer  (as  the  case  may 
be).     [112 ;E.  203;  0.299.] 


Application  for 
leave  to  amend 


Amendment  of 
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AMENDMENT   OF   PLEADINGS. 

257.  A  judge  may  at  any  stage  of  the  proceedings  allow 
either  party  to  alter  or  amend  his  pleadings  or  other  proceed- 
ings in  such  manner  and  on  such  terms  as  may  be  necessary 
for  the  purpose  of  determining  the  real  question  in  controversy 
between  the  parties.     [178;  E.  305;  0.  304.] 

258.  A  judge  may  at  any  time,  and  on  such  terms  as  to  costs 

.  .  i_  •     i      •  j  j    * 

or  otherwise  as  he  may  think  just,  amend  any  defect  or  error 
in  any  proceedings,  and  all  necessary  amendments  shall  be 
made  for  the  purpose  of  determining  the  real  question  or  issue 
raised  by  or  depending  on  the  proceedings.  [189;  E.  316;  O. 
312.] 

Amendment  by        259.  The  plaintiff  may  without  any  leave  amend  his  state- 

plaintiff  without  c     -i    '  .•          i     f          ,{1  •       .•  /•  .1       .  • 

leave  ment  ot  claim  once  at  any  time  before  the  expiration  of  the  time 

jnf       limited  for  reply  and  before  replying.     [179  ;  E.  310  ;  O.  300.] 

coTntereiTim°f  26O.  A  defendant  who  has  set  up  any  counterclaim  may 
without  any  leave  amend  such  counterclaim  at  any  time  before 
the  expiration  of  the  time  allowed  him  for  answering  the  defence 
to  the  counterclaim  and  before  such  answer.  [180;  E.  307.] 

261.  Where  any  party  has  amended  his  pleading  under 
either  of  the  last  two  preceding  Rules,  the  opposite  party  may 
within  eight  days  after  the  delivery  to  him  of  the  amended 
pleading  apply  to  a  judge  to  disallow  the  amendment  or  any 
part  thereof  and  the  judge  may,  if  satisfied  that  the  justice  of 


Disallowance 
of  amendment 
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the  case  requires  it,  disallow  the  same  or  allow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  be  just.  [181;  E.  308; 
0.  301.] 

262.  Where  any  party  has  amended  his  pleading  under         wrt  by 
7  /c    Rule  259  or  Rule  260.  the  opposite  partv  shall  plead  to  the  the  other  party 

J  *  ...  -  */.          ,     i,.     *          .  ,  .  A       .    ,         ,  after  amendment 

amended  pleading  or  amend  his  pleading  within  eight  days 
from  the  delivery  of  the  amendment;  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment  and 
does  not  plead  again  or  amend  within  the  time  above  mentioned 
he  shall  be  deemed  to  rely  upon  his  original  pleading  in  answer 
to  such  amendment,  [182;  E.  309;  O.  302  (cf).] 

263.  If  a  party  who  has  obtained  an  order  for  leave    toj 
j/}       amend  does  not  amend  accordingly  within  the  time  limited  for 

that  purpose  by  the  order  or,  if  no  time  is  thereby  limited,  then 
within  fourteen  days  from  the  date  of  the  order,  such  order  to 
amend  shall  on  the  expiration  of  such  limited  time  as  aforesaid 
or  of  such  fourteen  days,  as  the  case  may  be,  become  inoperative 
unless  the  time  is  extended  bv  the  court  or  a  judge.  [184  ;  E. 
311  ;O.  305.] 

264.  Any  party  may  amend  his  pleadings  at  any  time  with-  b 
out  order  on  filing  the  written  consent  of  the  opposite  party  or 
his  solicitor.     [0.  303.] 


265.  A  pleading  may  be  amended  by  written  alterations 

i  •         r-  i     i  -i  -i  i  IT,-  i        •  ot  making 

the  copies  filed  and  served  or  by  additions  on  paper  to  be  inter-  alterations 
leaved  therewith  if  necessary  unless  the  amendments  require  the 
insertion  of  more  than  200  words  in  any  one  place  or  are  so 
numerous  or  of  such  a  nature  that  making  them  in  the  copies 
filed  and  served  would  render  the  same  difficult  or  inconvenient 
to  read  ;  in  either  of  which  cases  the  amendments  shall  be  made 
by  delivering  a  reprint  or  fresh  copy  of  the  pleadings  as 
amended.  [185  ;  E.  312  ;  0.  306.] 


266.  Where  a  pleading  is  amended  it  shall  be  marked  by^a^ 
the  clerk  of  the  court  with  the  date  upon  which  such  amend-  pleadings 
ment  is  made  and  of  the  order  or  consent,  if  any,  under  which 

the  same  is  so  amended,  in  the  manner  following: 

"Amended day  of (under  order  [or  consent] 

dated day  of )." 

(2)   The  amendment  shall  be  written  or  underlined  in  ink  of 

a  different  colour  from  that  used  in  the  original  pleading. 

[186  ;E.  313;  0.307.] 

267.  The  amended  pleading  shall  be  delivered  within  the  Delivery  of 
time  allowed  for  amending  the  same.     [187 ;  E.  314 ;  O.  308.] 

268.  Where  an  amendment  is  directed  or  allowed  at  the  trial  atmetr?aTent 
it  shall  not  be  necessary  to  issue  an  order  therefor.    The  amend- 
ment unless  otherwise  directed,  shall  be  made  forthwith  in  the 
record.    [O.  314.] 
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269.  Where  an  amendment  of  any  record  of  the  court  or 
document  filed,  other  than  a  pleading,  is  directed,  no  physical 
alteration  of  the  record  or  document  shall  be  made,  but  a  note 
shall  be  made  in  the  margin  or  other  convenient  place  of  the 
amendment  directed.     [O.  315.] 

270.  Clerical  mistakes  in  judgments  or  orders  or    errors 
arising  therein  from  any  accident,  slip  or  omission  may  at  any 
time  be  corrected  by  the  court  or  a  judge  on  motion.     [188; 
E.  315  ;O.  640.] 

271.  The  costs,  if  any,  occasioned  by  any  amendment  shall 
be  borne  by  the  party  making  the  same  unless  the  court  or  a 
judge  shall  otherwise  order.     [190;  E.  317.] 

272.  No  pleading  or  other  proceeding  shall  be  defeated  by 
any  technical  objection  on  the  ground  of  an  alleged  defect  of 
form.     [126;  E.  222;  0.  309.] 

273.  Unless  the  court  or  a  judge  so  directs,  non-compliance 
with  the  Rules  shall  not  render  any  act  or  proceeding  void,  but 
the  same  may  be  set  aside  either  wholly  or  in  part  as  irregular 
or  amended  or  otherwise  dealt  with  as  to  the  court  or  judge  may 
seem  just.     [538 ;  E.  1037 ;  0.  310.] 

274.  An  application  to  set  aside  process  or  proceedings  for 
irregularity  shall  be  made  within  a  reasonable  time  and  shall 
not  be  allowed  if  the  party  applying  has  taken  a  fresh  step  after 
knowledge  of  the  irregularity.     [539 ;  E.  1038 ;  0.  311.] 

LEAVE  TO  SIGN   JUDGMENT  AND  DEPEND. 

275.  WThen  a  statement  of  claim  includes  a  claim  for  a  debt 
or  liquidated  demand  and  any  defendant  has  delivered  a  de- 
fence, the  plaintiff  may  on  affidavit  made  by  himself,  or  any 
other  person  who  can  swear  positively  to  the  facts,  verifying 
the  cause  of  action  in  respect  of  the  debt  or  liquidated  demand 
and  the  amount  claimed  and  stating  that  in  his  belief  there  is 
no  defence  thereto,  apply  to  a  judge  for  leave  to  enter  final 
judgment  for  the  amount  so  verified  together  with  interest,  if 
any,  and  costs.     [103  pt. ;  E.  115  pt. ;  O.  603  pt.] 

276.  Upon  the  hearing  of  the  motion,  unless  the  defendant 
by  affidavit  or  his  viva  voce  evidence  or  otherwise  shall  satisfy 
the  judge  that  he  has  a  good  defence  to  the  action  on  the  merits 
or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle  him 
to  defend  or  shall  bring  into  court  the  amount  verified,  the 
judge  may  direct  that  judgment  be  entered  accordingly;  but 
such  judgment  shall  be  without  prejudice  to  the  plaintiff's  right 
to  proceed  against  any  other  defendant  or  in  respect  of  any 
other  cause  of  action  included  in  the  statement  of  claim.     [103 
&  105  pt. ;  E.  115  &  117  pt. ;  O.  603  pt.] 

(a)  If  the  defendant  shows  cause  by  affidavit,  the  affidavit 
shall  state  whether  the  defence  alleged  goes  to  the  whole  or  part 
only  and,  if  so,  to  what  part  of  the  plaintiff's  claim. 
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(6)  The  judge  may,  if  he  thinks  fit,  order  the  defendant  or, 
in  the  case  of  a  corporation,  any  present  or  past  officer  thereof 
to  attend  and  be  examined  upon  oath  or  to  produce  any  books 
or  documents  or  copies  thereof  or  extracts  therefrom.  [105  pt. ; 
E.  117  pt] 

277.  If  it  appears  that  the  defence  set  up  by  the  defendant  jj^'part 
I  VI  applies  only  to  a  part  of  the  plaintiff's  claim  or  that  any  part  of 
*  his  claim  is  admitted,  the  judge  may,  if  the  circumstances  make 
it  convenient,  direct  that  the  plaintiff  have  judgment  forthwith 
for  or  in  respect  of  such  part  of  his  claim  as  the  defence  does 
not  apply  to  or  as  is  admitted,  subject  to  such  terms,  if  any,  as 
to  suspending  execution  or  the  payment  of  the  amount  levied 
or  any  part  thereof  into  court  by  the  sheriff,  the  taxation  of 
costs  or  otherwise  as  the  judge  may  think  fit ;  and  the  defendant 
may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff's 
claim.  [106 ;  E.  118;  0.  604.] 

n  278.  If  it  appears  to  the  judge  that  any  defendant  has 
I0>*  good  defence  to  or  ought  to  be  permitted  to  defend  the  action 
and  that  any  other  defendant  has  not  such  defence  and  ought 
not  to  be  permitted  to  defend,  the  former  may  be  permitted  to 
defend;  and  the  judge  may,  if  the  circumstances  make  it  con- 
venient, direct  that  the  plaintiff  have  judgment  against  the 
latter  and  the  plaintiff  may  enforce  such  judgment  without 
prejudice  to  his  right  to  proceed  with  his  action  against  the 
former.  [107;  E.  119;  0.  605.] 

279.  If  it  appears  that  the  defence  disclosed  is  substantially  Reference, 
Lpfl     only  as  to  the  amount  recoverable,  the  judge  may  make  an  order  oniTas  etonce 

directing  a  reference  to  ascertain  the  amount  and  may  reserve amount 
further  directions  and  questions  of  cost -for  the  consideration 
of  a  judge.    [O.  607.] 

280.  Leave  to  defend  may  be  given  unconditionally  or  sub-  Leave  to  defend, 
/ «d      ject  to  such  terms  as  to  giving  security  or  time  or  mode  of  trial conditionaT 

or  otherwise  as  the  judge  may  think  fit.    [108 ;  E.  120 ;  0.  606.] 

281.  Where  leave,  whether  conditional  or  unconditional,  is 
given  to  defend,  the  judge  shall  have  power  to  give  all  such 
directions  as  to  the  further  conduct  of  the  action  as  might  be 
given  on  a  motion  for  directions  and  may  order  the  action  to  be 
forthwith  set  down  for  trial.     [E.  120  (b)  pt.] 

282.  The  cost  of  the  application,  if  not  dealt  with  by  thecosts  °f. 
judge  on  the  hearing  of  the  application  or  if  referred  to  the  to?\w™a 
judge  at  the  trial  and  no  trial  afterwards  takes  place  or  no  order*0  defend 
as  to  costs  is  made,  shall  be  costs  in  the  cause.     [E.  120  (c).] 

283.  Where  at  any  time  after  the  statement  of  claim  has  Motion  for 
been  issued  it  is  made  to  appear  to  a  judge  on  an  ex  parte  appli-  leaffTfteJ* 
cation  that  it  will  be  conducive  to  the  ends  of  justice  to  permit  d.el|very  °f 

.  .,  .  .  i         <•        i        •   -i  i        i       statement 

a  notice  of  motion  for  judgment  to  be  forthwith  served,  the  of  claim 
judge  may  order  the  same  accordingly  and,  when  such  permis- 
sion is  granted,  the  judge  is  to  give  such  directions  as  to  the 
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service  of  the  notice  of  motion  and  affidavits  as  may  be 
expedient. 

(2)  Upon  the  hearing  of  such  motion  the  judge  instead  of 
either  granting  or  refusing  the  application  may  give  such 
directions  for  the  examination  of  either  parties  or  witnesses  or 
for  the  making  of  further  enquiries  or  with  respect  to  the  further 
prosecution  of  the  suit  as  the  circumstances  of  the  case  may 
require  and  upon  such  terms  as  to  costs  as  the  judge  may  think 
right.  [326  ;O.  608.] 

284.  A  party  may  at  any  stage  of  a  cause  or  matter,  without 
waiting  for  the  determination  of  any  other  question  between 
the  parties,  apply  to  a  judge  for  such  judgment  or  order  as  he 
may  be  entitled  to — 

(a)  Where  admissions  of  fact  have  been  made    on    the 
pleadings  or  otherwise ;  or, 

(b)  Where  the  only  evidence  consists  of  documents  and 
such  affidavits  as  are  necessary  or  sufficient  to  prove 
the  execution  or  identity  of  such  documents — 

and  the  judge  may  on  such  application  make  such  order  or 
give  such  judgment  as  he  may  think  just.  [220;  E.  376; 
0.  616.] 

285.  Where  it  is  made  to  appear  on  the  hearing  of  any  ap- 
plication that  it  will  be  conducive  to  the  ends  of  justice  to  per- 
mit it,  the  judge  may  direct  the  application  to  be  turned  into  a 
motion  for  judgment  or  a  hearing  of  the  cause  or  matter;  and 
may  make  such  order  as  to  the  time  and  manner  of  giving  the 
evidence  in  the  cause  or  matter  and  with  respect  to  the  further 
prosecution  thereof  as  the  circumstances  of  the  case  may  re- 
quire ;  and  upon  the  hearing  it  shall  be  discretionary  with  the 
judge  to  either  pronounce  a  judgment  or  make  such  order  as 
may  seem  just.     [325;  0.  611.] 

286.  In  an  action  for  an  account  or  in  any  action  where  it 
appears  that  the  matters  in  question  involve  the  taking  of  an 
account,  the  plaintiff  may  move  for  such  judgment  as  he  may 
be  entitled  to  and  the  judge  upon  such  motion  may  direct  the 
taking  of  an  account  unless  he  is  of  opinion  that  there  is  some 
preliminary  question  to  be  tried  which  cannot  conveniently  be 
determined  upon  such  action.     [234  pt. ;  E.  121 ;  0.  645  pt.] 

287.  In  any  action  in  which  a  defence  has  been  filed  the 
plaintiff  may  on  affidavit  made  by  himself,  or  any  other  person 
who  can  swear  positively  to  the  facts,  verifying  the  cause  and 
stating  that  in  his  belief  the  defendant  has  no  defence  to  the 
action  on  the  merits  and  that  the  defence  has  been  filed  for  the 
purpose  of  delay  only,  move  for  such  judgment  as  he  may  be 
entitled  to,  and  unless  the  defendant  by  affidavit  or  otherwise 
shall  satisfy  the  judge  that  he  has  a  good  defence  or  counter- 
claim on  the  merits  or  shall  disclose  such  facts  as  may  be  deem- 
ed sufficient  to  entitle  him  to    defend    or  counterclaim,  the 
judge  may  direct  such  judgment  to  be  entered  for  the  plaintiff 
as  he  may  be  entitled  to. 
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288.  Where  issues  have  been  ordered  to  be  tried  or  issues  or  judgment  after 
I  iL       questions  or  fact  to  be  determined  in  any  manner,  the  plaintiff 

may  give  notice  of  motion  for  judgment  as  soon  as  such  issues 
or  questions  have  been  determined.  If  he  does  not  give  such 
notice  to  the  other  parties  within  ten  days  after  his  right  so  to 
do  has  arisen,  then,  after  the  expiration  of  such  ten  days,  any 
defendant  may  move  for  judgment  on  notice  to  the  other  par- 
ties. [321  ;E.  565  ;  O.  613.] 

289.  Where  issues  have  been  ordered  to  be  tried  or  issues  or  ^egrmet",tal  of 
V^      questions  of  fact  to  be  determined  in  any  manner,  and  some  son*  issues  ° 

only  of  such  issues  or  questions  of  fact  have  been  tried  or  deter- 
mined, any  party  who  considers  that  the  result  of  such  trial  or 
determination  renders  the  trial  or  determination  of  the  others 
of  them  unnecessary  or  renders  it  desirable  that  the  trial  or 
determination  thereof  should  be  postponed,  may  apply  to  a 
judge  for  leave  to  serve  a  notice  of  motion  for  judgment  with- 
out waiting  for  such  trial  or  determination  ;  and  the  judge  may, 
if  satisfied  of  the  expediency  thereof,  give  such  leave  upon  such 
terms,  if  any,  as  shall  appear  just  and  give  any  directions  which 
may  appear  desirable  as  to  postponing  the  trial  of  the  other 
issues  of  fact.  [332  ;  E.  566;  O.  614.] 

290.  When  in  any  action  accounts,  inquiries  or  issues  have  Motion  for 
been  directed,  either  party  may  at  any  time  after  such  questions  i^Tfunher 
have  been  determined  move  for  judgment  by  way  of  further  consideratlon 
consideration  of  the  action. 

291.  Except  when  it  is  provided   that    judgment   may  be  H°w,  ^ 

I  IA-J-  xi_  •     J  v^     vj.    •       a   l.      obtalned 

\r*\      obtained  in  any  other  manner,  judgment  may  be  obtained  by 
motion  for  judgment.     [317  ;  E.  559  ;  O.  609.] 


292.  Upon  a  motion  for  judgment  the  court  may  draw  all{£ 
inferences  of  fact  not  inconsistent  with  the  finding  of  the  jury  final  judgment 
and,  if  satisfied  that  it  has  before  it  all  the  materials  necessary  by'coun*  u 
for  finally  determining  the  questions  in  dispute  or  any  of  them, 

or  for  awarding  any  relief  sought,  may  give  judgment  accord- 
ingly, or  may,  if  it  shall  be  of  opinion  that  it  has  not  sufficient 
material  before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration  and  direct  such 
issues  or  questions  to  be  tried  or  determined  and  such  accounts 
and  inquiries  to  be  taken  and  made  as  it  may  think  fit.  [324  ; 
E.  568;  0.  615.] 

INQUIRIES  AND  ACCOUNTS. 

293.  The  court  or  a  judge  may  at  any  stage  of  the  proceed-  IccomS  »f 
ings  in  a  cause  or  matter  direct    any  necessary  inquiries    or  any  stage 
accounts  to  be  made  or  taken,  notwithstanding  that    it  may 
appear  that  there  is  some  special  or  further  relief  sought  for  or 

some  special  issue  to  be  tried  as  to  which  it  may  be  proper  tha1" 
the  cause  or  matter  should  proceed  in  the  ordinary  manner. 
[233  ;E.  381  ;  O.  646.] 
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to  'mode"  or"    ^     294.  The  court  or  judge  may  either  by  the  judgment  or 

taking  accounts    order  directing  an  account  to  be  taken  or  by  any  subsequent 

ordaccoun°t  beT^  order  give  special  directions  with  regard  to  the  mode  in  which 

fviden«i  facie    the  account  is  to  be  taken  or  vouched  and  in  particular  may 

direct  that  in  taking  the  account  the  books  of  account  in  which 

the  accounts  in  question  have  been  kept  shall  be  taken  as  prima 

facie  evidence  of  the  truth  of  the  matters  therein  contained  with 

liberty  to  the  parties  interested  to  take  such  objections  thereto 

as  they  may  be  advised.     [235  ;  E.  382  ;  0.  674.] 
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295.  Where  any  account  is  directed  to  be  taken,  the  account- 
ing party,  unless  the  court  or  judge  shall  otherwise  direct,  shall 
make  out  his  account  and  verify  the  same  by  affidavit.     The 
items  on  each  side  of  the  account  shall  be  numbered  consecu- 
tively and  the  account  shall  be  referred  to  in  the  affidavit  as 
an  exhibit  and  be  filed  with  the  clerk  or  other  referee  as  the  case 
may  be.     [236 ;  E.  383 ;  O.  673.] 

296.  Upon  the  taking  of  any  account  the  court  or  a  judge 
may  direct  that  the  vouchers  shall  be  produced  at  the  office  of 
the  solicitor  of  the  accounting  party  or  at  any  other  convenient 
place,  and  that  only  such  items  as  may  be  contested  or  sur- 
charged shall  be  brought  before  the  judge  in  chambers.     [237 ; 
E.  383  (a).] 

297.  Any  party  seeking  to  charge  any  accounting  party 
beyond  what  he  has  by  his  account  admitted  to  have  received 
shall  give  notice  thereof  to  the  accounting  party,  stating,  so  far 
as  he  is  able,  the  amount  sought  to  be  charged  and  the  particu- 
lars thereof  in  a  short  or  succinct  manner.     [238 ;  E.  384 ;  0. 
680.] 

298.  Every  judgment  or  order  for  a  general  account  of  the 
estate  of  a  deceased  person  shall  contain  a  direction  for  an  in- 
quiry as  to  what  parts,  if  any,  of  such  estate  are  outstanding  or 
undisposed  of,  unless  the  court  or  judge  shall  otherwise  direct. 
[239  ;E.  385.] 

299.  Where  by  any  judgment  or  order  whether  made  in 
court  or  in  chambers  any  accounts  are  directed  to  be  taken  or 
inquiries  to  be  made,  each  such  direction  shall  be  numbered  so 
that,  as  far  as  may  be,  each  distinct  account  and  inquiry  may 
be  designated  by  a  number.     [240;  E.  386.] 

300.  In  taking  any  account  directed  by 'any  judgment  or 
order  all  just  allowances  shall  be  made  without  any  directions 
for  that  purpose.     [241 ;  E.  387 ;  O.  667  (e) .] 

301.  If  it  shall  appear  to  the  court  or  a  judge  that  there  is 
any  undue  delay  in  the  prosecution  of  any  accounts  or  inquiries 
or  in  any  other  proceedings  under  any  judgment  or  order,  the 
court  or  judge  may  require  the  party  having  the  conduct  of 
the  proceedings  or  any  other  party  to  explain  the  delay  and 
may  thereupon  make  such  order  with  regard  to  expediting  the 
proceedings  or  the  conduct  thereof  or  the  stay  thereof,  and  as 
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to  the  costs  of  the  proceedings  as  the  circumstances  of  the  case 
may  require;  and  for  the  purposes  aforesaid  any  party  may 
be  directed  to  summon  the  persons  whose  attendance  is  required 
and  to  conduct  any  proceedings  and  carry  out  any  directions 
which  may  be  given.  [242;  E.  388;  794-797.] 

3O2.  Where  any  cause  or  matter  or  any  question  in  any  Jen^y  before 
cause  or  matter  is  referred  to  a  referee,  he  may  subject  to  the 
order  of  the  court  or  a  judge  hold  the  inquiry  at  or  adjourn  it  to 
any  place  which  he  may  deem  most  convenient  and  have  any 
inspection  or  view  which  he  may  deem  expedient  for  the  better 
disposal  of  the  matters  before  him.  [E.  472  pt. ;  O.  649.] 

A  3O3.  Subject  to  any  order  to  be  made  by  the  court  or  judge 

ordering  the  same,  evidence  shall  be  taken  at  any  inquiry  before 
a  referee  and  the  attendance  of  witnesses  may  be  enforced  and 
in  other  respects  the  proceedings  shall  be  conducted  in  the  same 
manner  as  nearly  as  circumstances  will  admit  as  trials  before 
a  judge.  [E.  473 ;  0.  484  &  650.] 

,.          3O4.  Nothing  in  these  Rules  contained  shall  authorize  any        mt 
"• '      referee  to  commit  any  person  to  prison  or  to  enforce  any  order  attach  or 
by  attachment  or  otherwise,  or  to  direct  judgment  to  be  entered  ofTudg'mem, 
unless  expressly  authorized  so  to  do  by  the  order  of  reference. 
[E.  475.] 

305.  The  referee  may,  before  the  conclusion  of  any  inquiry  ®,  bm^|°"ns 
before  him,  or  by  his  report  under  the  reference  made  to  him,  by  referee 
submit  any  question  arising  therein  for  the  decision  of  the  court 

or  a  judge,  or  state  any  facts  specially  from  which  the  court 

or  judge  shall  have  power  to  draw  inferences;  and  the  court 

or  judge  shall  have  power  to  require  any  explanations  or  reasons 

from  the  referee  and  to  remit  the  cause  or  matter  or  any  part; 

thereof  for  further  consideration  to  the  same    or    any  other 

referee ;  or  the  court  or  judge  may  decide  the  question  referred  ^1i^j"nup0°fn  or 

to  any  referee  on  the  evidence  taken  before  him  either  with  or  matter  by  judge 

without  additional  evidence  as  the  court  may  decide.     [E.  476 ; 

0.  651  &  652.] 

306.  Whenever  a  report  shall  be  made  by  a  referee  he  shall  JSerw-s0' 
(\  \     forthwith  file  it  in  the  office  in  which  the  proceedings  are  pend-  rep°rt 

ing  and  on  the  same  day  cause  notice  of  the  filing  thereof  to  be 
given  to  all  the  parties  to  the  reference  before  him  by  prepaid 
post  letter  directed  to  the  address  for  service  of  each  party,  wh ) 
shall  in  due  course  of  post  be  deemed  to  have  had  notice  of  such 
report.  [E.  477.] 

307.  Where  the  report  of  the  referee  has  been  made  in  a  Adoption  of 

i         a        -i  •  -i  •  i   •    i      i  i  variation  of 

cause  or  matter,  the  further  consideration  of  which  has  been  report  of  referee 
adjourned,  any  party  may  on  the  hearing  of  such  further  con- ^deration' 
sideration,  without  notice  of  motion,  apply  to  the  court  or  judge  beenaadjo!!raned 
to  adopt  the  report,  or  without  leave  of  the  court  or  a  judge  give 
notice  of  motion  to  come  on  with  the  further  consideration  to 
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vary  the  report  or  to  remit  the  cause  or  matter  or  any  part 
thereof  for  further  consideration  to  the  same  or  any  other 
referee.  [E.  478.] 

308.  Where  the  report  of  the  referee  has  been  made  in  a 
cause  or  matter  the  further  consideration  of  which  has  not  been 
adjourned,  any  party  may  by  notice  of  motion  apply  to  the 
court  to  adopt  and  carry  into  effect  the  report  of  the  referee  or 
vary  the  report,  or  to  remit  the  cause  or  matter  or  any  part 
thereof  for  further  consideration  to  the  same  or  any  other 
referee.     [E.  479.] 

309.  Where  the  whole  of  any  cause  or  matter  is  referred  to 
a  referee  under  an  order  of  court,  he  may  subject  to  any  direc- 
tions in  the  order  exercise  the  same  discretion  as  to  costs  as  the 
court  or  a  judge  could  have  exercised.     [E.  479  (b).] 

beTrdderedestomay  31O.  In  any  proceedings  before  a  referee  in  which  the  party 
be  paid  by  by  whom  the  fees  prescribed  by  the  Rules  as  to  court  fees  are 
payable  is  represented  by  a  solicitor,  if  the  fees  or  any  part  of 
the  fees  payable  under  the  said  Rules  are  not  paid  as  therein 
prescribed,  the  court  or  a  judge  may  upon  the  application  of 
and  upon  a  report  signed  by  the  referee  stating  the  amount  of 
the  unpaid  fees  order  the  said  solicitor  of  the  said  party  person- 
ally to  pay  the  said  amount  in  the  manner  prescribed  by  the 
said  Rules  and  to  pay  the  costs  of  the  application.  [E.  479 
(d).] 
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311.  In  every  action  or  proceeding  in  the  court  in  which  it 
shall  appear  to  the  court  or  a  judge  that  the  amount  of  damages 
sought  to  be  recovered  is  substantially  a  matter  of  calculation, 
the  court  or  judge  may  direct  that  the  amount  for  which  final 
judgment  is  to  be  entered  shall  be  ascertained  by  a  referee;  and 
the  attendance  of  witnesses  and  the  production  of  documents 
before  such  referee  may  be  compelled  by  subpoena  and  he  may 
adjourn  the  inquiry  from  time  to  time  and  shall  endorse  upon 
the  order  of  reference  the  amount  of  damages  found  by  him 
and  shall  deliver  the  order  with  such  endorsement  to  the  person 
entitled  to  the  damages  and  such  and  the  like  proceeding  may 
thereupon  be  had  as  to  taxation  of  costs,  entering  judgment 
and  otherwise  as  upon  the  direction  for  judgment  by  a  judge. 
[243  ;E.  481.] 
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APPEALS. 

312.  A  person  affected  by  a  judgment,  order  or  decision  of 
a  local  judge  in  chambers  or  a  master  or  the  certificate  of  a 
referee  may  appeal  therefrom  to  a  judge  of  the  Supreme  Court. 
[O.  767  (1).] 

313.  An  appeal  may  be  made  notwithstanding  that    the 
judgment,  order,  decision  or  certificate  was  in  respect  of  a  pro- 
ceeding or  matter  as  to  which  the  local  judge  had  jurisdiction 
only  by  consent. 
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(2)  The  appeal  shall  be  by  motion  on  notice  setting  out  the 
grounds  of  appeal,  served  within  four    days  and    returnable 
within  fourteen  days  after  judgment  is  pronounced,  order  made 
or  decision  or  certificate  given. 

(3)  When  the  judgment,  order,  decision  or  certificate  is  pro- 
nounced, made  or  given  in  vacation  or  within  six  days  preced- 
ing vacation  a  person  affected  thereby  may  appeal  therefrom 
during  vacation  by  leave  of  a  judge  or  may  appeal  after  vacation 
in  the  same  manner  and  within  the  same  time  as  if  the  judg- 
ment, order,  decision  or  certificate  had  been  pronounced,  made 
or  given  on  the  first  day  after  such  vacation.     [O.  767  (2),  (3) 
&  (6).] 

APPEALS  FROM  TAXING  OFFICER. 

\^.  314.  A  party  dissatisfied  with  the  certificate  of  a  taxing  f^tfonof 
(A\\  officer  may  appeal  to  a  judge  to  review  the  taxation  as  to  any 
item  or  part  of  an  item  which  has  been  objected  to  as  provided 
for  by  the  Rules  respecting  taxation,  but  the  certificate  of  the 
taxing  officer  shall  be  final  and  conclusive  as  to  all  matters  which 
have  not  been  objected  to  as  provided  by  the  said  Rules.  [528 ; 
O.  773  &  774.] 

315.  The  appeal  shall  be  heard  by  the  judge  upon  the  evi-  Evidence 
dence  which  was  before  the  taxing  officer,  unless  otherwise 
ordered.     [529;  0.  776.] 

APPEALS    TO    APPELLATE    DIVISION. 

316.  In  the  following  Rules  relating  to  appeals  unless  the  ^""Ap^ai- 
/  J  ^     context  otherwise  requires  the  expression  "appeal"  shall  include  and  -court- 
VP        motions  for  a  new  trial  or  to  set  aside  a  finding  or  verdict  of  a 

judge  or  jury,  and  the  expression  "judge"  shall  not  include  a. 
local  judge  or  master  in  chambers;  and  the  expression  "court" 
shall  mean  the  appellate  division  of  the  Supreme  Court. 

317.  No  judgment  given  or  order  made  by  the  court  or  &^^ttTL. 
judge  by  the  consent  of  parties  or  as  to  costs  only  which  by  law 

are  left  to  the  discretion  of  the  court  or  judge  shall  be  subject 
to  any  appeal,  except  by  leave  of  the  court  or  judge  giving  the 
judgment  or  making  the  order.  [500 ;  E.  49 ;  O.  572.] 

\\0f.    318.  Except  as  otherwise  provided  an  appeal  shall  lie  to  the  ^p6*1, from^ 

\\\V*  .,  .      .  r-   .  judge  in  court 

l/VVTN  court  from  the  whole  or  any  part  of  any  judgment,   order,  or  chambers 

*         direction  or  finding  of  a  judge  or  a  local  judge  sitting  in  court or  jury 

or  the  verdict  or  finding  of  a  jury  or  from  the  judgment,  order 

or  direction  of  a  judge  sitting  in  chambers.     [318,  319  &  320; 

E.  561,  562;  O.  777.] 

319.  Where  the  matter  in  controversy  in  the  appeal  can  be  %$%£  does"™ 
estimated  in  money  and  does  not  exceed  the  sum  of  $200,  ex- exceed  *200 
elusive  of  costs,  no  appeal  shall  lie  without  the  leave  of  the  court 
or  a  judge  thereof. 
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320.  The  appeal  in  the  case  of  the  refusal  of  an  ex  parte 
application,  when  the  refusal  is  for  any  other  reason  than  the 
want  of  notice,  shall  be  by  way  of  renewal  of  the  application 
to  the  court.     [E.  874.] 

321.  Notice  of  appeal  shall  be  given  within  twenty  days  in 
the  case  of  a  judgment,  after  the  formal  judgment  or  order  has 
been  signed  and  entered ;  in  the  case  of  an  order,  after  the  order 
has  been  signed  and  issued ;  in  the  case  of  a  direction,  after  the 
judgment  or  order  founded  thereon  has  been  signed  and  entered 
or  issued ;  in  the  case  of  a  finding  or  verdict,  after  the  judgment 
or  order  founded  thereon  has  been  signed  and  entered  or  issued. 
[504;  E.  867,  889  (e)  pt.,  889  (g).] 

322.  An  appeal  from  or  a  motion  to  set  aside  or  remit  an 
award  shall  be  to  the  court  upon  notice  given  unless  otherwise 
provided  within  twenty  days  after  the  award  has  been  made  and 
published  to  the  parties.    [E.  974.] 

323.  The  notice  of  appeal  shall  state  whether  the  whole  or 
part  only  of  the  judgment,  order,  direction,  finding,  verdict  or 
award  is  complained  of  and,  in  the  latter  case,  what  part  thereof 
and  shall  specify  the  grounds  of  appeal.        [503 ;  E.  865  pt. 
889  (e)  pt,] 

324.  The  notice  of  appeal  may  be  amended  at  any  time  by 
leave  of  the  court  or  a  judge  on  such  terms  as  may  be  deemed 
just.     [505 ;E.  889  (k).] 

325.  The  notice  of  appeal  shall  be  filed  with  the  clerk  in 
whose  office  the  proceedings  have  been  carried  on  and  shall  be 
served  upon  all  parties  directly  affected  by  the  appeal  and  it 
shall  not  be  necessary  to  serve  parties  not  so  affected;  but  the 
court  may  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  other  proceeding  or  upon  any  person  not 
a  party  and  in  the  meantime  may  postpone  or  adjourn  the  hear- 
ing of  the  appeal  upon  such  terms  as  may  be  just  and  may  give 
such  judgment  or  make  such  order  as  might  have  been  given 
or  made  if  the  persons  served  with  such  notice  had  originally 
been  parties.     [506;  E.  866;   O.  815.] 

325a.  The  Chief  Justice  of  the  Court  or  any  judge  duly 
assigned  to  the  Appellate  Division  may  in  the  name  of  the 
Appellate  Division  make  any  order  in  chambers  in  respect  to 
any  matter  incidental  to  any  appeal  which  the  Appellate  Divi- 
sion could  make  either  ex  parte  or  on  such  notice  as  to  him 
may  seem  meet,  and  any  such  order  may  be  set  aside  or  varied 
by  the  judge  making  it  or  by  the  Appellate  Division. 

326.  The  court  shall  have  full  discretionary  power  to  direct 
any  amendment  of  any  proceeding  before  it  and  to  receive 
further  evidence  upon  questions  of  fact,  such  evidence  to  be 
either  by  oral  examination  in  court,  by  affidavit  or  by  deposition 
taken  before  an  examiner  or  commissioner.    Such  further  evi- 
dence may  be  given  without  special  leave  upon  interlocutory 
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applications  or,  in  any  case,  as  to  matters  which  have  occurred 
after  the  date  of  the  decision  from  which  the  appeal  is  brought.  on 

Upon  appeals  from  a  judgment  after  trial  or  hearing  of  any  appeal  from 
cause  or  matter  upon  the  merits  such  further  evidence  (save  as]UC 
to  matters  subsequent,  as  aforesaid)  shall  be  admitted  on  special 
grounds  only  and  not  without  special  leave  of  the  court.    The  Power  to  draw 
court  shall  have  power  to  draw  inferences  of  fact  and  to  give  any  inferences 
judgment  and  make  any  order  which  ought  to  have  been  made 
and  to  make  such  further  or  other  order  as  the  case  may  require. 
The  powers  aforesaid  may  be  exercised  by  the  said  court  not- 
withstanding that  the  notice  of  appeal  may  be  that  part  only 
of  the  decision  may  be  reversed  or  varied,  and  such  powers  .may 
also  be  exercised  in  favour  of  all  or  any  of  the  respondents  or 
parties,  although  such  respondents  or  parties  may  not  have 
appealed  from  or  complained  of  the  decision.    The  court  shall  J^* 
have  power  to  make  such  order  as  to  the  whole  or  any  part  of 
the  costs  of  the  appeal  as  may  be  just  and  in  the  event  of  the 
court  not  making  any  order  as  to  costs  by  reason  of  being  equal- 
ly divided  the  costs  shall  follow  the  event  of  the  appeal.     [507 ; 
E.  868;  0.498  &  817.] 

327.  Where  on  appeal  the  judgment  of  the  court  below  fsjjj*,*^ 
reversed  and  the  judgment  which  is  directed  to  be  entered  is  from  date 
one  for  a  sum  of  money,  such  judgment  shall  bear  interest  from  ^erfed™"'11 
the  date  of  the  judgment  reversed. 

328.  If  upon  the  hearing  of  an  appeal  it  shall  appear  to  the  JTuw  °rder 
court  that  a  new  trial  ought  to  be  had,  the  court  may,  if  it  shall 

think  fit,  order  that  the  verdict  and  judgment  be  set  aside  and 
a  new  trial  had.  [E.  869.] 

329.  A  new  trial  shall  not  be  granted  on  the  ground  of  mis-  J^^1™,8^ 
direction  or  of  the  improper  admission  or  rejection  of  evidence  °n 

or  because  the  verdict  of  the  jury  was  not  taken  upon  a  question 
which  the  judge  at  the  trial  was  not  asked  to  leave  to  them, 
unless  in  the  opinion  of  the  court  to  which  application  is  made 
some  substantial  wrong  or  miscarriage  has  been  thereby  occa- 
sioned on  the  trial;  and  if  it  appears  to  such  court  that  such 
wrong  or  miscarriage  affects  part  only  of  the  matter  in  contro- 
versy, or  some  or  one  only  of  the  parties,  the  court  may  give 
final  judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties  and  direct  a  new  trial  as  to  the  other  part  only  or  as  to 
the  other  party  or  parties.  [508;  E.  556,  889  (a) ;  O.  785.] 

330.  A  new  trial  may  be  ordered  on  any  question,  whatever  New  uiai 
be  the  grounds  for  the  new  trial,  without  interfering  with  the as 
finding  or  decision  upon  any  other  question.     [509;  E.  557; 

O.  786.] 

331.  It  shall  not  under  any  circumstances  be  necessary  for  rross-appeai 
a  respondent  to  give  notice  of  motion  by  way  of  cross-appeal,  Nou^o*"7' 
but  if  a  respondent  intends  upon  the  hearing  of  the  appeal  to  ^"^" 
contend  that  the  decision  of  the  court  below  should  be  varied, 

he  shall  within  the  time  specified  in  the  next  Rule,  or  such  time 
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as  may  be  prescribed  by  special  order,  give  notice  of  such  inten- 
tion to  any  parties  who  may  be  affected  by  such  contention. 
The  omission  to  give  such  notice  shall  not  diminish  the  powers 
conferred  upon  the  court  but  may,  in  the  discretion  of  the  court, 
be  ground  for  an  adjournment  of  the  appeal  or  for  a  special 
order  as  to  costs.  [E.  870 ;  0.  813.] 

332.  Subject  to  any  special  order  which  may  be  made  notice 
by  a  respondent  under  the  last  preceding  Rule  shall  be  given 
at  least  eight  days  before  the  commencement  of  the  sittings 
at  which  the  appeal  is  to  be  entered  for  argument.     [E.  871; 
O.  801.] 

333.  No  interlocutory  order  from  which  there  has  been  no 
appeal  shall  operate  so  as  to  bar  or  prejudice  the  court  from 
giving  such  decision  upon  the  appeal  as  may  be  just.     [512; 
E.  878.] 


proceedings 


Appeal,  how  far.  334.  An  appeal  shall  not  operate  as  a  stay  of  execution  or 
execution  or  of  proceedings  under  the  decision  appealed  from  except  so  far 
as  the  court  or  judge  or  master  appealed  from,  or  any  judge 
of  the  Supreme  Court,  may  order;  and  no  intermediate  act 
or  proceedings  shall  be  invalidated  except  so  far  as  the  court 
appealed  from  may  direct.  [510  &  513;  E.  755,  88^  889  (i) ; 
O.  827.] 


No  security  for 
costs  in  appeals 
except  under 
special 
circumstances 


Delivery  of 
judgment 


335.  No  security  for  costs  shall  be  required  in  appeals  unless 
by  reason  of  special  circumstances  such  security  is  ordered  by 
a  judge  upon  application  to  be  made  within  fifteen  days  from 
the  service  of  the  notice  of  appeal.     [502;  E.  879  pt.;  O.  825 
&  826.] 

336.  Any  judge  may  deliver  the  judgment  of  the  court 
when  authorized  to  do  so  by  the  judges  who  heard  the  matter 
upon  which  judgment  is  to  be  pronounced  and  may  deliver  the 
judgment  of  any  other  judge  when  authorized  to  do  so  by  such 
other  judge,  notwithstanding  the  absence  of  the  judge  or  judges 
aforesaid.    Judgment  may  be  delivered  at  any  time,  whether  at 
a  sitting  or  otherwise.     [516.] 

?oirmarfun.entry  337.  A  judgment,  order,  decision,  finding  or  verdict  appeal- 
ed from  shall  stand  as  if  no  notice  of  appeal  had  been  made  or 
given  if  such  appeal  be  not  entered  for  argument  at  latest  for 
the  first  sittings  which  commence  after  the  expiration  of  six 
weeks  after  such  notice  or  if  the  appeal  of  which  such  notice 
has  been  given  be  not  made  when  the  cause  or  matter  is  called, 
unless  the  court  at  or  after  the  said  sittings  otherwise  order. 
[515.] 

Appeal  books  338.  Unless  otherwise  ordered  by  a  judge,  on  every  appeal 
the  party  appealing  shall,  except  in  cases  of  appeals  from  orders 
made  in  proceedings  in  chambers,  file  a  printed  or  typewritten 
copy  of  the  pleadings,  the  judge's  notes  on  trial  or  the  evidence 
if  taken  in  shorthand,  the  exhibits,  the  judgment  delivered  and 
the  reasons  therefor,  if  any,  and  the  notice  of  the  motion  intend- 
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ed  to  be  made ;  and  in  cases  of  appeals  from  orders  made  in 
proceedings  in  chambers,  the  party  appealing  shall  file  a  print- 
ed or  typewritten  copy  of  the  documents,  evidence  and  other 
material  used  before  the  judge,  the  order  made  and  the  reasons 
therefor,  if  any,  the  notice  of  appeal,  and  in  either  case,  if  neces- 
sary, a  certificate  by  the  judge  of  any  statements  or  admissions 
made  upon  the  trial  or  hearing  which  the  judge  is  of  the  opin- 
ion are  material  to  the  appeal. 

(2)  In  any  case  in  which  any  portion  of^the  evidence  or  any 
exhibit  or  any  portion  thereto  is  immaterial  to  the  questions 
involved  in  the  appeal,  the  same  shall  be  omitted. 

(3)  When  no  notes  of  the  judge  or  evidence  can  be  procured 
the  court  may  hear  and  determine  the  appeal  upon  any  other 
evidence  or  statement  of  what  occurred  before  such  judge  which 
the  court  may  deem  sufficient.     [E.  883  (a)  &  (b) ;  889  (b).] 

339.  Such  printed  or  typewritten  copy  shall  be  known  as 
the  appeal  book.    It  shall  be  intituled  as  follows : 
"In  The  Supreme  Court  of  Alberta: 
"Between  A.  B.,  Plaintiff  (Respondent)  and 

C.  D.,  Defendant  (Appellant)  (or  as  the  case  may  be). 

"Appeal  from  the  judgment  of  His  Honour  Judge , 

judge  of  the  District  Court  of ,  (or  as  the  case  may  be)." 

Unless  otherwise  ordered  by  a  judge,  it  shall  be  filed  at  least 
ten  days  before  the  opening  of  the  sittings  whereat  the  appeal 
is  to  be  heard,  after  having  been  certified  by  the  clerk  of  the 
court  in  which  the  proceedings  were  had,  under  the  seal  of  such 
court,  in  the  following  form: 
"In  the  Supreme  Court  of  Alberta,  Judicial  District  of 

"I,  the  undersigned  clerk  of  the  Supreme  Court  of  Alberta 

in  and  for  the  Judicial  District  of ,  hereby  certify  to 

the  registrar  of  the  said  court  that  the  foregoing  document  is 
a  true  copy  of  the  statement  of  claim  and  defence  and  the 
pleadings  in  this  cause,  the  judge's  notes  taken  on  the  trial  as 
furnished  by  the  judge  (or  the  evidence  as  furnished  by  the 
court  stenographer,  as  the  case  may  be)  the  judgment  and  the 
reasons  given  therefor  (if  any)  and  notice  of  motion  to  the 
court  filed  with  me ;  that  the  action  was  commenced  in  this  court 

on (or,  in  the  case  of  appeals  from  judgments  or 

orders  made  in  interlocutory  applications  or  proceedings  at 
chambers,  that  the  foregoing  document  is  a  true  copy  of  the 
documents,  evidence  and  other  material  used  before  the  judge 
on  an  application  (shortly  stating  the  nature  of  the  applica- 
tion), of  the  judgment  thereon  and  the  reasons  given  therefor 
(if  any),  and  of  the  notice  of  appeal  filed  with  me)  ;  that  this 
appeal  book  has  been  approved  by  the  solicitors  (or  settled  by 
a  judge,  as  the  case  may  be)  ;  that  the  appellant  filed  the  said 

notice  on ,  A.D ;  (and  if  security  has  been 

ordered  add:  and  that  the  security  required  by  order  herein  of 

the day  of ,  A.D ,  for  such  appeal 

has  been  deposited  with  me). 

"Dated  the day  of ,  A.D '..."    [0.  814.] 
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340.  The  appeal  book  in  draft  form  or  a  list  of  its  contents 
shall  before  printing  or  typewriting  be  submitted  to  the  solicitor 
for  the  respondent,  who  shall  if  he  approves  thereof  return  the 
same  within  four  days  to  the  solicitor  for  the  appellant  marked 
"Approved" ;  but  if  the  said  solicitors  cannot  agree  on  the  con- 
tents of  the  appeal  book  the  same  shall  be  settled  by  a  judge  on 
application  by  the  solicitor  for  the  appellant  upon  notice  to  the 
opposite  side.     [O.  801.] 

341.  The  appeal  book  if  printed  shall  comply  with  the 
Rules  prescribed  by  the  Supreme  Court  of  Canada  or  by  the 
Judicial  Committee  of  the  Privy  Council  in  case  of  appeals 
thereto,  with  the  exception  of  the  Rule  relating  to  the  title  of 
the  cause,  and  if  typewritten  the  matter  shall  be  double  spaced 
and  the  appeal  book  shall  otherwise  comply  with  the  same 
Rules  except  as  to  printing  and  as  to  the  number  of  lines  to 
each  page. 

(2)  The  table  of  contents  shall  be  at  the  beginning  of  the 
book  and  the  arrangement  shall  be  in  the  order  in  which  the 
material  is  printed  and  shall  give  the  description  and  date  of 
every  document  and  the  name  of  each  witness.  [O.  806  (1), 
807,  809.] 

342.  The  registrar  shall  not  file  the  book  or  receive  the 
copies  thereof  without  the  leave  of  a  judge,  if  the  preceding  Rule 
has  not  been  complied  with.     [O.  806  (2).] 

343.  If  the  proof  has  not  been  carefully  corrected  the  court 
may  disallow  the  cost  of  printing  or  may  decline  to  hear  the 
appeal  and  make  such  order  as  to  postponement  and  payment  of 
costs  as  may  seem  just.    And  in  cases  where  the  appeal  book  is 
typewritten,  if  in  the  opinion  of  the  court  the  writing  is  illegible 
or  so  slovenly  or  carelessly  done  as  not  to  be  easily  legible  or 
comprehended,  the  court  may  disallow  the  cost  of  such  book  or 
of  any  part  thereof  or  may  decline  to  hear  the  appeal  and  mav 
make  such  order  as  to  postponement  and  payment  of  costs  as 
may  seem  just.     [0.806  (3).] 

344.  The  appellants  shall  unless  otherwise  ordered    by  a 
judge  at  the  time  of  filing  the  appeal  book,  deposit  with  the 
registrar  for  the  use  of  the  judges,  if  printed,  five  copies  thereof, 
or  if  typewritten  three  copies  in  the  case  of  Supreme  civil  appeals 
and  two  copies  in  the  case  of  District  Court  appeals. 

(2)  The  appellant  shall  at  or  before  the  time  of  filing  deliver 
to  the  opposite  party  two  copies  of  such  appeal  book,  if  printed, 
or  one  copy,  if  typewritten.  [O.  810.] 

FACTUMS. 

345.  The  appellant  and  respondent  shall,  at  least  one  day 
before  the  opening  of  the  sittings  at  which  the  appeal  is  to  be 
argued,  deposit  with  the  registrar  or  cause  to  be  received  by 
him  by  mail,  a  factum  or  statement  of  their  points  of  argument 
before  the  court  and  five  copies  thereof  for  the  use  of  the  court. 
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346.  The  factum  shall  contain  a  concise  statement  of  the  £™  of 
facts  and  of  the  points  of  law  intended  to  be  relied  upon  and  of 

the  arguments  and  authorities  intended  to  be  urged  and  cited 
at  the  hearing,  arranged  under  appropriate  heads. 

347.  The  factum  and  copies  may  be  printed  or  may  be  type-  Jjj 
written,  so  as  to  be  plainly  legible,  on  one  side  only  of  the  * 
paper,  the  size  of  the  paper  to  be  the  same  as  that  of  the  appeal 
book. 

348.  The  factum  and  copies  first  received  from  either  party  Factu™sbe 
by  the  registrar  shall  not  be  communicated  to  the  other  part}' 
until  after  receipt  of  the  factum  of  such  other  party. 

349.  The  registrar  shall  not  accept  any  factum  or    copy        g 
which  is  not  in  substantial  accordance  with  these  Rules.  accordance 

with  rules 

350.  So  soon  as  the  factums  of  both  parties  have  been  re-  Delivery  or 
ceived  by  the  registrar,  each  party  shall  upon  request  deliver  factum 
to  the  other  party  one  copy  of  his  factum. 

351.  In  default  of  compliance  by  either  party  with  these  Default  as 
Rules  as  to  factums,  the  court  may  impose  such  terms  upon  to 

the  party  in  default  as  it  may  deem  just.  It  shall  be  the  duty 
of  the  registrar  on  the  opening  of  the  court  to  report  to  it  such 
default. 


352.  On  application  by  either  party  to  a  judge  an  order  {£ 

may  in  his  discretion  be  made  dispensing  with  the  delivery  of  dispensed  with 
factums  by  either  or  both  parties  or  varying  the  time  for  such 
delivery  to  the  registrar. 

353.  A  factum  shall  not  contain  irrelevant  matter  nor  repro-  Factum  not 
duce  matter  which  appears  in  the  appeal  book  where  a  reference  unnSarV 
to  it  will  reasonably  suffice. 

354.  In  any  case  intended  to  be  brought  before  the  court  in  Transmission 

,   .    ,  ,       •     ,  ,     i  •  j  •.  .1  .of  documents 

which  any  party  interested  considers  it  necessary  that  any  ong-  on  nie 
inal  papers  or  documents  on  file  in  the  clerk's  office  should  be 
before  the  court,  he  may  on  praecipe  and  on  payment  of  the 
necessary  expenses  require  the  clerk  to  transmit  the  same  either 
by  express  or  registered  post  to  the  registrar. 

355.  Unless  otherwise  ordered  by  a  judge,  appeals  in  or  in  where 
relation  to  causes  or  matters  pending  in  the  Judicial  Districts 

of  Calgary,  Macleod,  Lethbridge,  Medicine  Hat,  Red  Deer  and 
Hanna,  shall  be  entered  for  hearing  at  a  sitting  of  the  court  to 
be  held  at  Calgary;  and  appeals  in  or  in  relation  to  causes  or 
matters  pending  in  all  other  judicial  districts  shall  be  entered 
for  hearing  at  a  sitting  of  the  court  to  be  held  at  Edmonton, 
and  notice  of  appeal  shall  be  given  in  conformity  with  this 
Rule. 

(2)  Appeal  books,  factums,  documents  and  papers  requiring 
to  be  filed  or  deposited  in  connection  with  appeals  and  motions 
shall  be  filed  or  deposited  with  the  registrar  or  person  acting 
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for  the  registrar  at  Edmonton  when  the  appeal  or  motion  is  to 
be  heard  at  Edmonton,  and  with  the  registrar  or  person  acting 
for  the  registrar  at  Calgary  when  the  appeal  or  motion  is  to 
be  heard  at  Calgary. 

356.  All  appeals,  matters  referred  to  the  court  by  a  judge 
and  special  matters  for  argument  before  the  court  shall  before 
the  first  day  of  each  sittings  be  entered  by  the  registrar  on  a  list 
to  be  kept  by  him,  and  such  entries  in  the  case  of  appeals  shall 
be  made  in  the  order  in  which  the  appeal  books  are  filed:  in 
other  cases  the  entries  shall  be  made  in  the  order  in  which 
application  is  made  to  enter  them;  and  the  causes  so  entered 
shall  be  taken  up  after  common  motions  in  the  order  in  which 
they  have  been  so  entered,  unless  otherwise  ordered  by  the 
court. 

357.  The  first  day  of  the  sittings  of  the  court  shall  be  a 
common  motions  day ;  common  motions  may  however  be  heard 
at  any  other  time  during  the  sittings  by  leave  of  the  court. 

358.  Upon  the  filing  of  the  order  made  upon  an  appeal  to 
His  Majesty  in  Council  with  the  clerk  of  the  court  with  whom 
the  judgment  or  order  appealed  from  was  entered,  the  clerk 
shall  thereupon  cause  the  case  to  be  entered  in  the  proper  book 
and  all  subsequent  proceedings  may  be  taken  thereupon  as  if 
the  decision  had  been  given  in  the  said  court. 

(2)  When  the  judgment  of  the  Supreme  Court  of  Canada 
in  appeal  has  been  certified  by  the  registrar  of  that  court  to  the 
clerk  of  the  court  with  whom  the  judgment  or  order  appealed 
from  was  entered,  the  clerk  shall  thereupon  cause  the  same  to 
be  entered  in  the  proper  book  and  all  subsequent  proceedings 
may  be  taken  thereupon  as  if  the  decision  had  been  given  in  the 
latter  court. 

(3)  The  decision  of  the  Appellate  Division  of  the  Supreme 
Court  of  Alberta  shall  be  certified  by  the  registrar  to  the  clerk 
of  the  court  with  whom  the  judgment  or  order  appealed  from 
was  entered,  who  shall  thereupon  cause  the  same  to  be  entered 
in  the  proper  judgment  or  order  book  and  all  subsequent  pro- 
ceedings may  be  taken  thereupon  as  if  the  decision  had  been 
given  By  the  judge  appealed  from.     [0.  818.] 

359.  An  appellant  may  discontinue  his  appeal  by  giving  to 
the  respondent  a  notice  signed  by  the  appellant  or  his  solicitor 
stating  that  he  has  so  discontinued  it  and  thereupon  the  appeal 
shall  be  at  an  end  and  the  respondent  shall  be  entitled  to  his 
costs  of  the  appeal.     [0.  820.] 

360.  If  an  appellant  who  has  served  a  notice  of  appeal  does 
not  give  security  when  ordered  or  does  not  enter  the  appeal,  he 
shall  be  deemed  to  have  abandoned  the  same  and  the  respon- 
dent shall  be  entitled  to  the  costs  of  the  appeal.     [0.  821.] 


Costs  on  361.  The  costs  under  the  next  two  preceding  Rules  may  be 

discontinuance  ,        .,,  .,  ,r      ..  /.    ,1  ,•  f 

or  abandonment    taxed  without  an  order  upon  the  production  ot  the  notice  ol 
discontinuance  or  of  the  notice  of  appeal  with  a  certificate  of 
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the  proper  officer  that  security  has  been  ordered  but  has  not 
been  given  or  that  the  appeal  has  not  been  entered  ;  and  if  the 
costs  are  not  paid  within  four  days  from  taxation,  the  respon- 
dent may  obtain  on  praecipe  an  order  in  the  court  appealed 
from  for  payment  of  the  same  on  filing  the  certificate  of  taxa- 
tion and  an  affidavit  of  non-payment  of  the  costs.  [0.  882.] 

362.  A  respondent  may  consent  to  the  reversal  or  variation  Respondent 

„,.,  *  T  ITJ»  i  •     •          may  consent 

of  the  judgment,  order  or  proceeding  appealed  from  by  giving  to  renewal  of 
to  the  appellant  a  notice  of  such  consent  signed  by  himself  or  Jud«ment-  etc- 
his  solicitor  and  thereupon  the  court  may  pronounce  judgment 
of  reversal  or  variation  accordingly.     [O.  823.] 

363.  On  an  appeal  to  the  Supreme  Court  of  Canada  a  case  JfJJ^  °tf0  cast 
shall  not  be  certified  unless  the  proof  sheets  of  the  reasons  for  supreme  court 
judgment  have  been  submitted  to  the  judges  for  correction. 

[O.  824.] 

DISCOVERY  AND  INSPECTION. 

364.  A  judge  at  any  time  may  order  any  party  to  a  cause  °£c60rTefr°r  of 
or  matter  to  discover,  by  affidavit,  on  the  documents  which  are  documents 
or  have  been  in  his  possession  or  power  relating  to  any  matter 

in  question,  in  the  said  cause  or  matter  or  such  of  them  as  the 
judge  shall  deem  proper.  [191  &  193;  E.  354  &  356;  O.  463 
&  464.] 


365.  A  person  for  whose  benefit  an  action  is  prosecuted  or  l* 
defended  or  the  assignor  of  a  chose  in  action  upon  which  the  chose  in 
action  is  brought,  shall  be  regarded  as  a  party  thereto  for  the  a< 
purposes  of  discovery  of  documents.     [0.  466.] 

366.  The  affidavit  shall  be  made  by  the  party  or  by  such  ^™¥°f  on 
person  or  persons  as  shall  be  directed  by  the  order  and  shall  production 

AO       state: 

(1)  What  documents  relating  to  the  matters  in  question  are 
in  the  possession  or  power  of  the  party. 

(2)  What  documents,  if  any,  the  party  objects  to  produce 
and  the  grounds  for  any  such  objection. 

(3)  What  relevant  documents  the  party  has  had  in  his  pos- 
session, the  time  when  and  the  manner  in  which  they  ceased 
to  be  in  his  possession  or  power,  and  their  present  whereabouts, 
so  far  as  the  deponent  can  state  the  same  either  from  his  own 
knowledge  or  upon  information  or  belief. 

(4)  That  the  party  has  not  and  has  never  had  any  other 
relevant  documents  in  his  possession  or  power  so  far  as  the 
deponent  knows  or  believes.     [192  ;  E.  355  ;  O.  467  &  468.] 

367.  The  affidavit  shall  be  filed  and  a  copy  thereof  served  ™DB  °f  ,, 

.   ,   .          1  .  ,  .       .        ,  »,"          ,  ,  affidavit  and 

on  the  other  parties  within  the  time  limited  by  the  order  for  service  or  copy 
making  discovery,  if  any,  or  in  the  event  of  no  time  being 
limited  within  ten  days  after  demand. 
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368.  A  party  shall  be  entitled  to  obtain  the  production  for 
inspection  of  any  documents  referred  to  in  the  pleadings,  partic- 
ulars or  affidavits  of  any  other  party  and  in  his  possession  or 
power  by  making  a  demand  therefor  and  shall  be  entitled  to 
take  copies  of  such  documents  when  so  produced  for  inspection ; 
provided  that  this  shall  not  apply  to  any  documents  referred 
to  in  an  affidavit  of  documents,  the  production  of  which  is 
therein  objected  to.     [194  pt. ;  E.  357  pt. ;  O.  469  (1).] 

369.  The  party  upon  whom  such  demand  is  made  shall  with- 
in three  days  from  the  receipt  thereof  deliver  to  the  party  giv- 
ing the  same  a  notice  stating  a  reasonable  time  within  three 
days  from  the  delivery  thereof,  at  which  the  documents  may  be 
inspected  at  the  office  of  his  solicitor,  or,  in  the  case  of  bankers' 
books  or  other  books  of  account  in  constant  use  for  the  purpose 
of  any  trade  or  business,  at  their  usual  place  of  custody.     [195 ; 
E.  359;  O.  470.] 

370.  If  the  party  served  with  such  demand  omits  to  give 
such  notice  of  a  time  for  inspection  or  omits  or  objects  to  give 
such  inspection,  the  party  desiring  it  may  apply  to  a  judge  for 
an  order  of  inspection.     [196 ;  E.  360 ;  O.  471.] 

371.  If  the  party  from  whom  discovery  of  any  kind,  or  in- 
spection is  sought  objects  to  the  same  or  any  part  thereof,  a 
judge,  if  satisfied  that  the  right  to  the  discovery  or  inspection 
sought  depends  on  the  determination  of  any  issue  or  question  in 
dispute  in  the  action  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  qtiestion  in  dispute  should  be  determined 
before  deciding  upon  the  right  to  discovery  or  inspection,  may 
order  that  such  issue  or  question  be  determined  first  and  reserve 
the  question  as  to  the  discovery  or  inspection.     [197;  E.  362; 
0.  472.] 

372.  If  it  be  made  to  appear  to  a  judge  that  any  document 
in  the  possession  or  power  of  a  party  has  been  omitted  or  that 
a  claim  of  privilege  has  been  improperly  made  in  an  affidavit 
of  documents  filed,  he  may  order  a  further  and  better  affidavit. 

(2)  For  the  purpose  of  determining  whether  a  claim  of  privi- 
lege has  been  improperly  made  the  judge  may  inspect  the 
document  in  respect  of  which  such  claim  of  privilege  is  made. 
[E.  361A  (2).] 

373.  Any  party  omitting  to  mention  any  documents  in  his 
affidavit  of  documents  or  any  party  not  producing  any  docu- 
ment in  compliance  with  a  demand  shall  not  afterwards  be  at 
liberty  to  use  the  document  in  evidence,  unless  he  satisfies  the 
court  or  judge  that  he  had  some  sufficient  cause  for  such  omis- 
sion or  non-production.    [194  pt. ;  E.  357  pt. ;  O.  469  (2) .] 

374.  If  a  party  fails  to  comply  with  any  order  for  production 
or  inspection  of  documents  he  shall  be  liable  to  attachment. 
He  shall  also  be  liable,  if  a  plaintiff,  to  have  his  action  dismissed 
and,  if  a  defendant,  to  have  his  defence,  if  any,  struck  out. 
[198  ;E.  363 ;  O.  473.] 
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375.  Service  of  an  order  for  production  or  inspection  on  the  ^jceonof 
-lA     solicitor  of  a  party  shall  be  sufficient  service  on  the  party,  butsomt^  when 

\    on  an  application  for  attachment  for  disobedience  to  the  order8 
the  party  against  whom  the  application  is  made  may  show  in 
answer  that  he  has  had  no  notice  or  knowledge  of  the  order. 
[199 ;E.  364;  0.475.] 

376.  A  solicitor  upon  whom  an  order  against  any  party  for 
^    production  or  inspection  is  served  who  neglects  without  reason 

able  excuse  to  give  notice  thereof  to  his  client  shall  be  liable  to 
an  attachment.  [200 ;  E.  365 ;  O.  476.] 

,.1        377.  The  production  of  an  original  record  or  of  an  original 
K  \    memorial  from  any  public  office  of  record  shall  be  obtained  only  record  by 
by  the  order  of  a  judge.    [0.479.] 

EVIDENCE. 

.\       378.  Whenever  a  party  desires  to  call  the  opposite  party  as  ^ing 
At>          -.  ,->     i_       •  ,  •  i  t.  •  -L-        i     •   opposite 

*n     a  witness  at  the  hearing  or  trial  he  may  in  case  such  party  is  party 

within  the  jurisdiction  give  him  or  his  solicitor  at  least  eight 
days'  notice  of  the  intention  to  examine  him  as  a  witness  in  the 
cause,  paying  at  the  same  time  the  proper  amount  of  conduct 
money;  and  if  such  party  does  not  attend  on  such  notice  such 
non-attendance  shall  be  taken  as  an  admission  pro  confesso 
against  him  in  any  such  action,  unless  otherwise  ordered  by 
the  court  or  a  judge,  and  a  general  finding  or  judgment  may  be 
had  against  the  party  thereon  or  the  proceedings  in  the  action 
may  be  postponed  on  such  terms  as  the  court  or  judge  sees  fit 
to  impose.  [ 0.  481.] 

379.  Whenever  a  party  desires  to  call  any  person  as  a  wit-  Notice 
ness  at  the  hearing  or  trial  of  any  action  or  proceeding  he  may  a^dawe 
serve  him  with  a  notice  requiring  him  to  attend  thereon,  stating0'  wltness 
the  time  and  place  at  which  he  is  required  to  attend  and  the 
documents,  if  any,  which  he  is  required  to  produce,  but  such 
notice  shall  not  be  effective  unless  at  the  time  of  such  service 
or  prior  thereto  or  within  a  reasonable  time  prior  to  the  time 
at  which  he  is  required  to  attend,  he  is  paid  the  proper  amount 
of  conduct  money. 

/         38O.  Upon  proof  to  the  satisfaction  of  the  judge  presiding  {£"*nts 
1        at  the  sittings  of  any  court  of  the  service  of  a  notice  upon  any "" 
witness  who  fails  to  attend  or  to  remain  in  attendance  in  ac- 
cordance with  the  requirements  of  the  notice  and  that  a  sufficient 
sum  for  conduct  money  as  a  witness  has  been  duly  paid  or  tend-     . 
ered  to  him  and  that  the  presence  of  such  witness  is  material, 
the  judge  may  by  his  warrant  directed  to  any  sheriff  or  other 
officer  of  the  court  or  to  any  constable,  cause  such  witness  to 
be  apprehended  and  forthwith  brought  before  him  or  any  other 
judge  who  may  thereafter  preside  at  such  sittings,  to  give  evi- 
dence; and,  in  order  to  secure  his  presence  as  a  witness,  such  wit- 
ness may  be  taken  on  such  warrant  before  the  presiding  judge 
and  detained  in  the  custody  of  the  person  to  whom  the  warrant 
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is  directed  or  otherwise  as  the  presiding  judge  may  order  until 
his  presence  as  such  witness  is  required  or,  in  the  discretion  of 
the  said  judge,  he  may  be  released  on  a  recognizance  (with  or 
without  sureties)  conditioned  for  his  appearance  to  give  evi- 
dence. 

(2)   The  warrant  may  be  executed  in  any  part  of  Alberta. 
[276;  O.  482.] 

381.  Evidence  upon  a  motion  or  petition  may  be  given  by 
affidavit.     [293 ;  E.  521 ;  O.  489.] 

382.  A  person  who  has  made  an  affidavit  to  be  used  in  any 
action  or  proceedings,  including  an  affidavit  of  documents,  may 
be  cross-examined  thereon.     [282  &  293;  E.  502  &  521;  O. 
490.] 

(2)   No  order  for  such  cross-examination  shall  be  necessary 
if  the  person  is  within  the  jurisdiction  of  the  court. 

383.  The  person  to  be  examined  under  the  next  preceding 
Rule  may  be  required  to  attend  in  the  same  manner  as  a  party 
being  examined  for  discovery  and  his  examination  shall  be  sub- 
ject to  the  same  Rules,  so  far  as  they  are  applicable,  as  apply 
to  the  examination  of  a  party  for  discovery.     [282;  E.  502;  O. 
492.] 

384.  A  party  to  any  action  or  proceeding  may  require  the 
attendance  of  a  witness  to  be  examined  before  any  officer  having 
jurisdiction  in  the  judicial  district  where  the  witness  resides  to 
issue  appointments  for  the  examination  of  parties  for  discovery. 

«&          for  the  purpose  of  using  his  evidence  upon  any  motion,  petition 

v^  or  other  proceeding  before  the  court  or  any  judge  or  judicial 

officer  in  chambers;  and  his  attendance  may  be  procured  and 

his  examination  conducted  in  the  same  manner  as  those  of  a 

witness  at  the  trial.     [282  &  284 ;  E.  502  &  504 ;  O.  491  &  492.] 

production  385.  For  the  purpose  of  a  motion  the  court  or  judge  may 

of  documents  .  ,          n 

and  viva  voce  upon  such  terms  as  may  seem  just  order  documents  to  be  pro- 
examinations  duced  and  witnesses  to  appear  and  be  examined  viva  voce  before 

such  court  or  judge  or  before  any  other  person  and  at  any  place: 
Provided  that  no  person  shall  be  compelled  to  produce  under 

any  such  order  any  writing  or  other  document  which  he  could 

not  be  compelled  to  produce  at  the  hearing  or  trial.     [268;  E 

489;  0.  493.] 

386.  Any  person  wilfully  disobeying  any  order  requiring 
his  attendance  for  the  purpose  of  being  examined  or  of  produc- 
d* '    ing  any  document  shall  be  deemed  guilty  of  contempt  of  court 
and  may  be  dealt  with  accordingly.     [269;  E.  490.] 

fcred         387.  Any  person  required  to  attend  for  the  purpose  of  being 
,  examined  or  of  producing  any  document  shall  be  entitled  to 
rtA     the  like  conduct  money  and  payment  for  expenses  and  loss  of 
lime  as  upon  attendance  at  a  trial  in  court.     [270 ;  E.  491.] 
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388.  Such  examination  shall,  unless  otherwise  ordered,  be  Examination, 
conducted  in  accordance  with  the  practice  at  trials  so  far  as  the 

same  is  applicable.     [272  &  284 ;  E.  493  &  504 ;  0.  494.] 

389.  The  court  or  a  judge  may  order  the  sheriff,  gaoler  O'SjJJS^/f 
.•i        other  officer  having  the  custody  of  any  prisoner  to  produce  him  examination 

for  any  examination  authorized  by  these  Rules.     [O.  495.] 

390.  Whenever  any  person  wishes  to  produce  to  the  court  Right  to  receive 
oft         or  a  judge  any  pleading  or  other  proceeding  filed  in  any  of  lice  oT^protJdTng's8 

^  of  the  court,  he  may  demand  and  on  payment  of  the  lawful  fees 

receive  from  the  officer  in  whose  custody  the  pleading  or  other 
proceeding  is,  a  copy  of  the  same  certified  by  the  officer  to  be 
a  true  copy  of  the  original  and  such  copy  shall  be  admissible  in 
evidence  to  the  same  extent  as  the  original  would  be  admissible. 
[265;  E.  486;  O.  496.] 

391.  Where  money  is  directed  to  be  paid  into  a  bank,  theparo^fen°tf  or 
j,j          certificate  of  the  manager,  agent,  accountant,  or  like  officer  of  default  in°r 

the  bank  at  the  place  where  the  money  is  made  payable  of  such  StoTS* 
payment  or  of  default  in  making  such  payment  shall  be  suffi- 
cient evidence  of  such  payment  or  of  default.     [0.  497.] 

•  392.  Proof  of  service  and  of  the  time  of  service  of  a  notice  Proof  of 

to  admit  or  produce  may  be  given  by  an  affidavit  of  the  solicitor  *0rtT/ccee  t°0f  * 
in  the  cause  or  his  clerk.     [E.  378;  0.  487.]  produce 

\j  393.  In  the  absence  of  an  agreement  between  the  parties  and  Evidence 

r*\  subject  to  these  Rules,  the  witnesses  at  the  trial  of  an  action  oron 
at  an  assessment  of  damages  shall  be  examined  viva  voce  and 
in  open  court,  but  the  court  or  judge  may  at  any  time  for  suffi- 
cient reason  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit  or  that  the  affiidavit  of  any  witness  may  be 
read  at  the  trial  on  such  conditions  as  may  seem  just  or  that  any 
witness,  whose  attendance  for  some  sufficient  cause  ought  to  be 
dispensed  with,  be  examined  before  an  examiner:  but  where  the 
other  party  bona  fide  desires  the  production  of  a  witness  for 
cross-examination  and  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorizing  his  evidence  to  be  given  by 
affidavit.  [263 ;  E.  483 ;  O.  483.] 

394.  All  evidence  taken  at  the  trial  may  be  used  in  any  sub-u-*  °f 
sequent  proceedings  in  the  same  cause.     [287 ;  E.  507.]  subsequent0 

proceedings 

395.  The  court  or  a  judge  may  in  any  cause  or  matter,  where  9°u|t  °r  » 
it  appears  necessary  for  the  purposes  of  justice,  order  any  person  depositions  °r 
to  be  examined  upon  oath  before  an  officer  of  the  court  or  any to  be  taken 
other  person  and  at  any  place,  whether  within  or  without  the 
jurisdiction,  and  may  order  any  deposition  so  taken  to  be  filed 

in  the  court  and  may  empower  any  party  to  the  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms  as 
may  seem  just. 
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(2)  Such  examination  shall,  unless  otherwise  ordered,  be 
conducted  in  accordance  with  the  practice  upon  examinations 
of  witnesses  at  the  trial,  so  far  as  the  same  is  applicable.  [267 
&  272;  E.  487  &  493;  0.  485  (2).] 

396.  Where  the  testimony  of  a  person  who  is  without  the 
limits  of  Alberta  is  required,  the  court  or  a  judge  may  order  the 
issue  of  a  commission  for  the  examination  of  such  person.     [E. 
488  ;O.  499.] 

397.  If  any  person  for  whose  examination  an  order  has  been 
made  or  a  commission  has  issued,  without  just  cause  refuses  to 
attend  -before  the  examiner  or  commissioner,  or  if  having  at- 
tended he  refuses  to  be  sworn  or  to  affirm  or  to  answer  any  law- 
ful question  the  party  requiring  the  attendance  of  such  person 
may,  upon  proof  of  such  refusal  by  certificate  of  the  examiner, 
apply  to  a  judge  for  an  order  directing  such  person  to  attend 
or  be  sworn  or  answer  any  question.     [E.  495 ;  O.  500.] 

398.  The  party  having  the  carriage  of  the  order  or  commis- 
sion shall  give  the  opposite  party  five  days'  notice  of  intention 
to  dispatch  the  same  to  the  examiner  or  commissioner.     [O. 
501.] 

399.  Notice  of  intention  to  proceed  to  take  the  examination 
under  the  order  or  commission  shall  be  given  to  the  opposite 
party  if,  before  the  expiry  of  the  time  for  dispatching  the  order 
or  commission  or  within  such  time  as  may  be  provided  by  the 
order,  he  gives  the  name  and  the  address  of  a  person  resident 
within  two  miles  of  the  place  where  the  order  or  commission 
is  to  be  executed,  on  whom  such  notice  may  be  served.     [O. 
502.] 

400.  Where  notice  of  the  execution  of  the  order  or  commis- 
sion is  required  to  be  served,  forty-eight  hours'  notice  shall  be 
sufficient ;  such  notice  shall  be  in  writing  stating  the  time  and 
place  of  the  intended  examination  and  shall  be  addressed  to 
the  person  named  for  that  purpose  before  the  expiry  of  the  time 
limited  for  the  dispatching  of  the  order  or  commission,  or  as 
provided  in  the  order ;  and  service  upon  him  or  upon  a  grown- 
up person  at  the  address  given  shall  be  sufficient.    If  no  name 
and  address  is  given  or  if  the  name  or  address  given  prove  to  bo 
illusory  or  fictitious  or  if  the  party  so  notified  fail  to  attend  pur- 
suant to  the  notice,  the  order  or  commission  may  be  executed 
ex  parte.     [0.  504.] 

401.  The  witnesses  shall  be  examined  on  oath,  affirmation 
or  otherwise,  in  accordance  with  their  religion,  by  or  before  the 
examiner  or  commissioner.     [0.  505.] 

402.  Unless  otherwise  directed  by  the  order  or  commission 
the  examination  of  witnesses  shall  be  by  oral  questions  and  the 
oral  questions  and  the  answers  thereto  shall  be  reduced  into 
writing  and  returned  with  the  order  or  commission.     [O.  502  pt. 
&  506.] 
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4O3.  Where  the  examination  is  to  take  place  upon  written  Examination 
/(A       interrogatories,  the  interrogatories  in  chief  shall  be  delivered  ImemUtories 
to  the  opposite  party,  unless  otherwise  ordered,  at  least  eight 
days  before  the  dispatch  of  the  order  or  commission;  and  the 
cross-interrogatories  shall  be  delivered  to  the  opposite  party, 
unless  otherwise  ordered,  within  four  days  after  the  receipt  of 
the  interrogatories  in  chief  ;  and  in  default  of  cross-interrogator- 
ies being  delivered  the  opposite  party  may  dispatch  the  order  or 
commission  without  cross-interrogatories.     [O.  503.] 

j^  4O4.  Where  a  witness  does  not  understand  the  English  Ian-  interpreter 

guage  the  order  or  commission  shall,  unless  otherwise  ordered. 
be  executed  with  the  aid  of  an  interpreter  nominated  by  the 
examiner  or  commissioner  and  sworn  by  him  to  interpret  truly 
the  questions  to  be  put  to  the  witness  and  his  answers  thereto, 
and  the  examination  shall  be  taken  in  English.  [O.  507.] 

,  4O5.  If  a  witness  produce  a  book,  paper  or  document  and  ^j^48 

y*      refuses  for  good  cause,  to  be  stated  in  his  deposition,  to  part** 
with  the  original,  then  a  copy  or  extract  certified  by  the  examin- 
er or  commissioner  to  be  a,  true  and  correct  copy  or  extract,,  shall 
be  annexed  to  the  deposition  of  the  witness.     [O.  508.] 

406.  The  depositions  may  be  taken  in  shorthand  if  so  pro-  Depositions 

•  j    j    v        ,  i  j  "  .  •/•    .1  /•  niay  be  taken 

vided  by  the  order  or  commission  or  if  the  parties  so  agree,  in  shorthand 
[O.  509.] 

407.  If  the  examination  is  to  be  taken  in  shorthand,  the  By  commissioner 

1-1,1  •         i        ,  i          -i          or  sworn 

examiner  or  commissioner  may  take  the  same  in  shorthand  or  shorthand  writer 
employ  a  shorthand  writer  who  shall  be  duly  sworn.     [0.  510.] 


408.  Unless  the  examination  is  taken  in  shorthand, 
depositions  shall   be  subscribed   by  the   witness    and   by  thi  signed 
examiner  or  commissioner. 

(2)  Where  taken  in  shorthand  it  shall  not  be  necessary  that 
the  depositions  or  the  transcript  thereof  be  read  over  and  signed 
by  the  person  examined,  but  the  transcript  thereof  shall  be  read 
over  to  and  signed  by  him  if  any  of  the  parties  so  desire. 

(3)  A  copy  of  the  deposition  if  taken  in  shorthand  by  the 
examiner  or  commissioner,  certified  by  him,  or  if  taken  in  short- 
hand by  a  shorthand  writer  employed  for  the  purpose  as  afore- 
said, a  transcript  certified  by  him  and  signed  by  the  examiner 
or  commissioner,  shall  for  all  purposes  have  the  same  effect  as 
the  original  depositions.     [287a;  O.  511.] 

409.  The  depositions  and  any  interrogatories    and    cross-  Return  or 
interrogatories  and  any  documents  or  certified  copies  thereof  and^e*10" 
or  extracts  therefrom  referred  to  therein,  shall  be  sent  to  the^j^*8 
proper  officer  on  or  before  such  day  as  may  be  ordered  in  that 
behalf,  enclosed  in  a  cover  under  the  seal  of  the  examiner  or 
commissioner  ;  and  the  same  or  office  copies  thereof  may,  unless 

a  judge  otherwise  orders,  be  given  in  evidence  by  and  on  behalf 
of  the  parties  respectively,  saving  all  just  exceptions,  without 
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Parties  joining 
in  commission 
to  share  costs 


When 

commissioner  of 
one  party  may 
act   alone 


any  other  proof  of  the  absence  from  Alberta  of  the  witness  there- 
in named  than  an  affidavit  of  the  solicitor  or  agent  of  the  party 
as  to  his  belief  of  such  absence.  [280 ;  E.  500 ;  O.  512.] 

410.  Where  upon  an  application  for  an  order  or  commission 
to  take  evidence,  the  opposite  party  desires  to  join  in  the  exami- 
nation and  examine  witnesses  on  his  own  behalf  or  names  an 
examiner  or  commissioner,  each  party  shall  pay  the  costs  con- 
sequent upon  the  examination  of  his  witnesses  and  the  appoint- 
ment of  his  examiner  or  commissioner  without  prejudice  to  the 
question  by  whom  such  costs  shall  ultimately  be  borne. 

(2)  If  for  any  reason  the  examiner  or  commissioner  named 
by  either  party  refuses  to  act  upon  receiving  forty-eight  hours' 
notice  in  writing  from  the  other  examiner  or  commissioner  so 
to  do,  the  examination  may  be  conducted  by  the  examiner  or 
commissioner  giving  such  notice.  [0.  513.] 

411.  Every  order  for  examination  or  for  a  commission  shall 
be  read  as  if  it  contained  the  above  particulars  and  shall  not 
set  forth  the  same  but  may  contain  any  variations  therefrom 
and  any  other  directions  which  the  court  or  judge  sees  fit  to 
make.    [0.514.] 

412.  An  order  for  examination  or  a  commission  when  re- 
turned shall  be  opened  at  the  trial,  or  before  the  trial  at  the 
instance  of  any  party,  without  order  by  the  officer  to  whom  it  is 
returned,  on  two  clear  days'  notice  to  the  parties  interested. 
[0.  515.] 

AFFIDAVITS. 

413.  An  affidavit  shall  be  intituled  in  the  cause  or  matter 
and  shall  be  drawn  up  in  the  first  person,  stating  the  name  of 

ir  the  deponent  in  full,  and  his  description  and  true  place  of 
abode,  and  shall  be  signed  by  him.  [294  pt.,  299  &  300 ;  E.  522 
pt.,  527&528;O.  516.] 

of°m-uro*   c&       414.  The  time  when  and  the  place  where  the  affidavit  is 
if    taken  shall  be  expressed  in  the  jurat.     [297 ;  E.  525.] 

415.  In  an  affidavit  made  by  two  or  more  deponents  the 
^v\  names  of  the  persons  making  the  affidavits  shall  be  inserted  in 
the  jurat,  but  if  the  affidavit  of  all  the  deponents  is  taken  at  one 
time  by  the  same  officer,  it  shall  be  sufficient  to  state  that  it  was 
sworn  by  both,  or  all,  of  the  "above  named"  deponents.  [301 ; 
E.  529  ;'0.  517.] 


Opening 
commission 


Form  of 

affidavits 


Statements 
as  to  belief 


416.  Affidavits  shall  be  confined  to  the  statement  of  facts 
r  within  the  knowledge  of  the  deponent,  but  on  interlocutory 


Affidavits  by 
officers  of 
corporation 


motions  statements  as  to  his  belief  with  the  grounds  thereof  may 
be  admitted.     [295;  E.  523.] 

417.  In  an  action  or  proceeding  to  which  a  corporation  is  a 
party  any  affidavit  required  by  these  Rules  to  be  made  by  a 
party  may  be  made  by  an  officer,  servant  or  agent  of  the  cor- 
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poration  having  knowledge  of  the  facts  required  to  be  deposed 
to,  and  he  shall  state  therein  that  he  has  such  knowledge. 
[0.  519.] 

418.  An  affidavit  having  in  the  jurat  or  body  thereof  any 
interlineation,  alteration,  or  erasure,  shall  not  be  used  without 
leave  unless  the  interlineation,  alteration  or  erasure  is  authenti- 
cated by  the  initials  of  the  officer  taking  the  affidavit.     [304 ; 
E.  532;  0.  520.] 

419.  Where  an  affidavit  is  sworn  by  a  person  who  appears  JJ^JJ^ 
to  be  illiterate,  the  officer  taking  the  affidavit  shall  certify  in  the  persons 
jurat  that  the  affidavit  was  read  in  his  presence  to  the  deponent 

who  seemed  perfectly  to  understand  it  and  signed  it  in  his  pre- 
sence; otherwise  such  affidavit  shall  not  be  used  without  leave. 
[305  ;E.  533 ;  0.  521.] 

420.  No  affidavit  to  be  used  in  any  cause  or  matter  in  court  ^^^ 
shall  be  sufficient  if  sworn  before  the  party  on  whose  behalf  it  is  before  solicitor 
made  or  his  solicitor  or  before  the  clerk  or  partner  of  such  party of  party 

or  solicitor.     [308  &  309 ;  E.  526  &  537 ;  O.  522.] 

421.  The  court  or  judge  may  receive  any  affidavit  sworn  f  or  jj^ec°[ve 
the  purpose  of  being  used  in  any  cause  or  matter,  notwithstand-  affidavit 
ing  any  defect  by  misdescription  of  parties  or  otherwise  in  the 
title  or  jurat  or  any  other  irregularity  in  the  form  thereof.   [306 ; 

E.  534.] 

422.  Affidavits  and  other  papers  required  to  be  filed  shall  be  l^,^ 
filed  before  being  used.     [302  •  E.  530 ;  O.  523.] 

423.  Affidavits  upon  which  a  notice  of  motion  or  petition  is 
founded  shall  be  filed  before  the  service  of  the  notice  of  motion 
or  petition.     [O.  524.] 

424.  Where  property  marked  exhibits  are  referred  to  in  an 
affidavit  filed  and  are  not  annexed  thereto,  such  exhibits  need 
not  be  filed  and  shall  be  handed  out  on  the  disposal  of  the 
motion,  unless  otherwise  ordered.     [O.  525.] 

425.  Any  party  to  a  cause  or  matter  may  give  notice  by  hisj 
pleading  or  otherwise  in  writing  that  he  admits  the  truth  of 
the  whole  or  any  part  of  the  cause  of  action  of  any  other  party. 
[226;  E.  371.] 

426.  Any  party  may  by  notice  in  writing  call  on  any  other 
party  to  admit  for  the  purpose  of  the  cause,  matter  or  issue  only, 
any  specific  fact  or  facts  mentioned  in  such  notice,  including 
any  fact  in  respect  of  any  document;  and  in  case  of  refusal  or 
neglect  to  admit  the  same  within  six  days  after  service  of  such 
notice  or  within  such  further  time  as  may  be  allowed  by  judge 
the  cost  of  proving  such  fact  or  facts  shall  be  paid  by  the  party 
so  neglecting  or  refusing,  whatever  the  result  of  the  cause,  matter 
or  issue  may  be,  unless  at  the  trial  or  hearing  the  judge  is  satis- 
fied that  the  refusal  to  admit  was  reasonable : 
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Provided  that  any  admission  made  in  pursuance  of  such 
notice  is  to  be  deemed  to  be  made  only  for  the  purposes  of  the 
particular  cause,  matter  or  issue  and  not  as  an  admission  to  be 
used  against  the  party  on  any  other  occasion  or  in  favour  of  any 
person  other  than  the  party  giving  notice ; 

Provided  also  that  the  judge  may  at  any  time  allow  any  party 
to  amend  or  withdraw  any  admission  so  made  on  such  terms  as 
may  be  just.  [227,  228 ;  E.  372  &  374.] 

firfncSntT3  427.  It  shall  be  sufficient  if  written  admissions  are  signed 

dcmd  by  /  *   by  the  party  or  by  the  solicitor  of  the  party  by  whom  or  on 

tftor    .i}^  whose  behalf  they  purport  to  be  made ;  and  the  production  of 

such  admissions  purporting  to  be  so  signed  shall  be  prima  facie 

evidence  of  the  fact  of  such  signature.     [230 ;  E.  377 ;  0.  528.] 

doTmemf  428.  Any  document  produced  to  a  court  or  a  judge  may  be 

j^jT"  ordered  to  be  impounded  and  shall  thereafter  not  be  inspected 
except  by  leave  of  the  court  or  judge  by  whose  order  it  has  been 
impounded.  [226;  E.  611a.] 

ORIGINATING  NOTICE. 

originating  429.  Where  under  any  Statute  of  Alberta  or  Ordinance  of 

the  North-West  Territories  proceedings  may  be  taken  by 
originating  summons,  such  proceedings  may  be  taken  by  notice 
as  hereinafter  set  out.  [469.] 

Filing  43O.  Proceedings  authorized  to  be  begun  by  notice  shall  be 

begun  by  filing  a  copy  of  the  notice  in  the  office  of  the  clerk  for 
the  district  in  which  the  proceedings  are  to  be  carried  on. 

service  431.  A  notice  originating  proceedings  shall  be  served  at 

least  ten  days  before  the  day  named  in  the  notice  for  hearing  of 
the  application,  but  by  leave  of  a  judge  such  time  may  be 
shortened.  [471.] 

proceedings  432.  Proceedings  mav  be  commenced  by  originating  notice 

begun  by  .,„,,.  "  J 

originating         in  the  following  cases : 

notice  . 

(a)   Proceedings  to  recover  possession  of  land; 

(6)  Proceedings  for  foreclosure,  sale  or  redemption  under  a 
mortgage  or  lien ; 

(c)  Applications  for  the  appointment  of  a  new  trustee  with 
or  without  a  vesting  or  other  consequential  order,  or  for  a  vest- 
ing or  other  consequential  order  on  the  appointment  of  a  new 
trustee ; 

(d}  Proceedings  for  the  declaration  of  a  beneficial  interest 
in  or  a  charge  upon  land  and  of  the  character  and  extent  thereof 
and  for  a  declaration  settling  the  true  priority  as  between  such 
interest  or  charge  and  other  interests  or  charges,  notwithstand- 
ing any  entry  in  the  register  or  the  registration  or  filing  of  any 
instrument,  and  for  an  order  cancelling  any  certificate  of  title  or 
making  any  title  subject  to  the  said  interest  or  charge. 
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(e)  Proceedings  for  the  determination  of  any  question  of 
construction  arising  under  any  written  instrument  and  for  a 
declaration  of  the  rights  of  the  persons  interested.  [469 ;  488 ; 
E.  767  (a);  775  (a).] 

0          433.  The  executors  or  administrators  of  a  deceased  person  or  orating 

.  <v   I  ,  nl  .  -i       -i  •  notice  relating 

J\0         any  of  them  and  the  trustees  under  any  deed  or  instrument  express  trusts 
or  any  of  them  or  any  person  claiming  to  be  interested  in  tho  administration 
relief  sought  as  creditor,  devisee,  legatee  or  next-of-kin  of  a^ceeas^te  e°rfson 
deceased  person  or  as  cestui  que  trust  under  the  trusts  of  any 
deed  or  instrument  or  as  claiming  by  assignment  or  otherwise 
under  any  such  creditor  or  other  person  as  aforesaid,  may  serve 
a  notice  of  motion  returnable  before  a  judge  for  such  relief  of 
the  nature  and  kind  following,  as  may  be  specified  in  the  notice 
and  as  the  circumstances  of  the  case  may  require :  that  is  to  say, 
the  administration  of  the  estate  or  trust  or  the  determination 
without  an  administration  of  the  estate  or  trust  of  any  of  the 
following  questions  or  matters : 

(a)  Any  question  affecting  the  rights  or  interests  of  the  per- 
son claiming  to  be  creditor,  devisee,  legatee  or  next-of-kin  or 
cestui  que  trust. 

(b)  The  ascertainment  of  any  class  of  creditors,  legatees, 
devisees,  next-of-kin  or  others. 

(c)  The  furnishing  of  any  particular  accounts  by  the  execu- 
tors or  administrators  or  trustees  and  the  vouching,  where 
necessary,  of  such  accounts. 

(d)  The  payment  into  court  of  any  money  in  the  hands  of 
the  executors  or  administrators  or  trustees. 

(e)  Directing  the  executors  or  administrators  or  trustees  to 
do  or  abstain  from  doing  any  particular  act  in  their  character 
as  such  executors,  administrators  or  trustees. 

(/)  The  approval  of  any  sale,  purchase,  compromise  or  other 
transaction. 

(g)  The  opinion,  advice  or  direction  of  a  judge  pursuant  to 
The  Trustee  Ordinance  or  any  Act  passed  in  substitution 
therefor. 

(h)  The  determination  of  any  question  arising  in  the  ad- 
ministration of  the  estate  or  trust.  [481  pt .;  E.  765  pt. ;  0. 
938.] 


ons   to 


434.  The  persons  to  be  served  with  notice  under  the  preced-  bfL 
irig  Rule  in  the  first  instance  shall  be  the  following,  that  is  to  wit*>  notlce 
say: 

(1)  Where  the  notice  is  served  by  an  executor,  administrator 
or  trustee: 

(a)  For  the  determination  of  any  question  under  clauses 
(a),  (e),  (/),  (g)  or  (h),  the  persons  or  one  of  the  persons 
whose  rights  or  interests  are  sought  to  be  affected. 

(6)  For  the  determination  of  any  questions  under  clause  (6) . 
any  member  or  alleged  members  of  the  class. 
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(c)  For  the  determination  of  any  question  under  clause  (c), 
any  person  interested  in  taking  such  accounts. 

(d)  For  the  determination  of  any  question  under  clause  (d]  . 
any  person  interested  in  such  money. 

(e)  If  there  be  more  than  one  executor  or  administrator  and 
they  do  not  all  concur  in  the  service  of  the  notice,  those  who  do 
not  concur. 

(2)  Where  the  notice  is  served  by  any  person  other  than  the 
executors,  administrators  or  trustees,  the  said  executors,  admin- 
istrators or  trustees.  [454,  482  ;  E.  767  pt.  ;  0.  939.] 

435.  The   judge  may  give  such  directions  as  may   seem 

•3J  ,,     rf  .   ,,  ,.  J   ., 

necessary,  and  upon  the  return  of  the  motion  may  permit  evi- 
dence to  be  given  viva  voce.    [456,  483  ;  E.  769.] 

436.  All  the  Rules  relating  to  service  of  a  statement  of  claim 
on  a  defendant,  whether  personal  or  substitutional  and  whether 
within  or  without  the  jurisdiction,  shall  apply  to  the  service  of 
an  originating  notice.     [472.] 

437.  Where  necessary  the  judge  may  give  directions  as  to 
(A^the  persons  to  be  served  with  an  originating  notice.     [455;  E. 

768  ;O.  940.] 

438.  The  judge  may  summarily  dispose  of  the  questions 
arising  on  the  application  and  make  such  order  as  the  nature  of 
the  case  may  require  or  may  give  such  directions  as  may  seem 
proper  for  the  trial  of  any  questions  arising  upon  the  application. 

(2)  Upon  disposing  of  an  application  for  foreclosure,  sale  or 
redemption,  judgment  may  be  given  upon  the  covenants  as  well 
as  an  order  for  the  possession  of  the  lands,  together  with  any 
necessary  vesting  orders.  [484  &  453  ;  E.  770  ;  O.  941.] 

439.  Any  special  directions  touching  the  carriage  or  execu- 
tion  of  the  order  or  the  service  thereof  upon  persons  not  parties 
ma    ^  gjven  as  may  geem  proper.     [457,  474,  485  ;  E.  771  ; 
0.  942.] 

440.  Service  of  a  notice  under  Rule  434  shall  not  interfere 
with  or  control  any  power  or  discretion  vested  in  any  executor, 
administrator  or  trustee  except  so  far  as  such  interference  or 

,  «i        i         •  i        -i     •  i  •       i  i-    <• 

control  may  necessarily  be  involved  in  the  particular  relief 
sought.  [481  pt.  ;  E.  774  ;  O.  943.] 

441.  An  adult  person  entitled  to  compel  partition  of  land  or 

•      ,  ,-,  ±*         j.  f 

any  estate  or  interest  therein  may  on  notice  to  one  or  more  of 
the  persons  entitled  to  a  share  therein  apply  to  a  judge  for  par- 
tition or  sale,  and  the  judge  may  make  such  order  for  partition 
or  sale  or  such  other  order  as  may  seem  just.  [O.  956.] 

te''9  442.  A  judgment  or  order  for  the  administration  or  parti- 

^        tion  or  sale  of  an  estate  in  which  an  infant  is  interested  shall 
1  1  not  be  made  until  the  infant  is  represented  by  its  guardian  ad 

litem.    [O.  948.] 
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443.  Where  judgment  or  an  order  for  administration  or  sale  j^reere  of 
is  granted,  the  referee  or  person  to  whom  the  matter  is  referred 
shall,  unless  otherwise  ordered,  have  power  to  deal  with  the 
estate,  the  subject  of  administration  or  partition  or  sale,  and 
<<hall  have  power  to  dispose  of  the  costs  and  finally  wind  up  all 
matters  connected  with  the  estate  without  any  further  directions 
and  without  any  separate,  interim  or  interlocutory  reports  or 
orders,  except  where  the  special  circumstances  of  the  case 
require. 

(2)  All  moneys  realized  from  the  estate  shall  forthwith  beMoneysdto 
paid  into  court  and  no  moneys  shall  be  distributed  or  paid  out  inuTcourt 
for  costs  or  otherwise  without  an  order  of  the  judge,  and  upon 
an  application  for  an  order  for  distribution  the  judge  may 
review  or  amend  the  report  or  refer  it  back  to  the  referee  or 
make  such  other  order  as  may  seem  meet.     [0.  953.] 


444.  It  shall  not  be  necessary  for  the  court  or  judge  to 
nounce  a  judgment  or  make  an  order,  whether  on  any  summary  need  not  be 
application  or  otherwise,  for  the  administration  of   any  trust  ord 
or  of  the  estate  of  any  deceased  person,  if  the  questions  between 
the  parties  can  be  properly  determined  without  such  judgment 
or  order.     [486;  E.  772;  O.  954.] 


where 


445.  In  any  action  or  proceedings  for  the  administration  or  ^ 
execution  of  trusts  by  a  creditor  or  beneficiary  under  a  will  no  "o 
intestacy  or  instrument  of  trust,  where  no  accounts  or  insuffi- ^nnave 
cient  accounts  have  been  rendered,  the  judge  may  in  addition  **<*  rendered 
to  any  powers  already  existing — 

(a)  Order  that  the  executors,  administrators  or  trustees  shall 
render  to  the  plaintiff  or  applicant  a  proper  statement  of  their 
accounts,  with  an  intimation  that  if  such  accounts  be  not  ren- 
dered they  may  be  made  to  pay  the  costs  of  the  proceedings,  and 
the  judge  may  direct  the  action  or  proceeding  to  be  stayed  or  to 
stand  over  in  the  meantime,  as  may  seem  just; 

(6)  Where  necessary  to  prevent  proceedings  by  other  credi- 
tors or  by  beneficiaries,  make  the  usual  judgment  or  order  for 
administration,  with  a  provision  that  no  proceedings  are  to  be 
taken  thereunder  without  the  leave  of  a  judge.  [487 ;  E.  772a; 
O.  955.] 

PETITIONS. 

•» 

446.  All  proceedings  not  authorized  to  be  commenced    by  ^iouusse'd 
statement  of  claim  or  originating  notice  shall  be  commenced  by 
petition. 

447.  There  shall  accompany  or  be  endorsed  on  every  peti-  on^tmo!? 
^         tion  which  requires  to  be  served  a  notice  addressed  to  the  parties 

I  '  concerned,  stating  when  and  where  the  petition  will  be  present- 

ed and  specifying  the  affidavits  or  other  material  io  be  used  in 
support  thereof.    [Cf.  E.  711 ;  O.  937.] 

Petition  for 

448.  A  petition  for  leave  to  pay  money  into  or  deposit  secur-  j^«  io  w 
ities  in  court  under  The  Trustee  Ordinance  shall  be  intituled  in  court  under 
the  matter  of  the  Ordinance  and  of  the  trust  and  shall  describe 
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the  trust  and  the  instrument  creating  it  and  give  the  names  and 
residences  of  the  persons  interested  therein,  as  far  as  known, 
and  the  place  where  the  petitioner  may  be  served  with  notice 
of  any  proceedings  relating  to  the  money  or  securities  and  shall 
be  verified  by  affidavit.  [E.  762h.] 

449.  Notice  of  any  payment  or  deposit  shall  be  given  to  such 
person  and  in  such  manner  as  the  judge  granting  leave  shall 
direct.     [E.  762h.] 

450.  No  settlement  or  compromise  or  acceptance  of  money 
paid  into  court,  whether  before,  at  or  after  the  trial  in  any  cause 
or  matter  in  which  money  or  damages  are  claimed  by  or  on 
behalf  of  an  infant  or  person  of  unsound  mind,  shall  be  valid 
without  the  sanction  of  a  judge.     [E.  269.] 

451.  A  petition  for  the  sale  or  other  disposition  of  the  real 

estate  of  an  infant  shall  be  intituled  "In  the  matter  of 

,  an  infant."     [0.  962.] 

452.  The  petition  shall  state  the  nature  and  amount  of  the 
personal  property  to  which  the  infant  is  entitled,  the  necessity 
of  resorting  to  the  real  estate,  its  nature,  value  and  the  annual 
profits  thereof;  it  shall  designate  the  lands  to  be  disposed  of, 
propose  a  scheme  for  that  purpose  and  for  the  appropriation 
of  the  proceeds  and  state  specifically  the  relief    desired    and 
circumstances  sufficient  to  justify  the  sale  or  other  disposition  of 
the  land  and  the  application  of  the  proceeds  in  the  manner 
proposed. 

(2)  If  an  allowance  for  maintenance  is  desired,  a  case  shall 
also  be  stated  and  made  to  justify  such  an  order  and  to  regulate 
the  amount. 

('3)  If  the  appointment  of  a  guardian  is  desired,  reasons 
shall  be  stated  for  the  appointment  of  the  person  proposed. 
[O.  964.] 

453.  Unless  otherwise  directed  by  the  judge  or  other  officer 
making  the  order  the  infant  shall  be  produced  before  him. 
[Cf.  585  ;O.  965.] 

454.  Unless   otherwise  directed  by  the  judge  the   infant 
where  above  the  age  of  fourteen  years  shall  be  examined  apart 
by  the  judge  upon  the  matter  of  the  petition  and  as  to  his  con- 
sent thereto.     [Cf.  579.] 

(2)  Where  the  infant  is  out  of  Alberta  the  judge  may  direct 
inquiry  as  to  the  infant's  consent  by  his  examination  in  such 
manner  as  may  seem  proper,  or  by  affidavit  or  otherwise,  as 
may  seem  just. 

455.  It  shall  not  be  necessary  to  examine  an  infant  under 
fourteen  years  of  age  unless  otherwise  ordered,  but  it  shall  be 
sufficient  for  the  judge  before  whom  such  infant  is  produced 
to  certify  that  he  has  been  produced  and  that  he  is,  or  appears 
to  be,  under  the  age  of  fourteen  years.     [0.  967.] 
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456.  The  witnesses  to  verify  the  petition  shall,  unless  other-  Examination 
wise  ordered,  be  examined  viva  voce  before  the  judge  making  °n  Tupporf8 
the  order  as  to  the  matter  of  the  petition.  [0.  968.]  .  of  petition 


457.  No  instrument  dealing  with  the  lands  shall  be  executed 


until  evidence  is  produced  of  the  consideration  money  having  consideration 
been  paid  into  court  or  of  the  payment  thereof  into  court  having  execution 
been  dispensed  with ;  and,  where  a  mortgage  is  taken  for  part 
of  the  purchase  money,  until  evidence  is  given  of  such  mortgage 
having  been  registered  and  deposited  with  the  clerk.     [O.  970. ! 

458.  Whenever  the  judge  deems  it  convenient  so  to  do  he  *fppoi^0™ent 
may  appoint  some  other  person  to  execute  an  instrument  in  the  to  execute 
place  of  the  infant.     [580.] 

459.  Every  such  instrument,  whether  executed  by  the  infant 
or  some  person  appointed  to  execute  the  same  in  his  place,  shall 
be  as  effectual  as  if  the  infant  had  executed  the  same  and  had 
been  of  the  age  of  twenty-one  years  at  the  time.     [581.] 

460.  The  moneys  arising  from  any  such  sale,  mortgage, 
lease  or  other  disposition  shall  be  laid  out,  applied  and  disposed 
of  in  such  manner  as  the  judge  directs. 

461.  If  any  real  estate  of  an  infant  is  subject  to  any  encum-  Acceptance  or 
brance  and  the  person  entitled  to  such  encumbrance  consentsfncLbTncer 
in  writing  to  accept  in  lieu  of  such  encumbrance  any  gross  sum 

of  money  which  the  judge  thinks  reasonable  or  the  permanent 
investment  of  a  reasonable  sum  of  money  in  such  manner  that 
the  interest  thereof  be  made  payable  to  the  person  entitled  to 
such  encumbrance  during  her  or  his  life,  the  judge  may  direct 
the  payment  of  such  sum  or  the  investment  of  such  other  sum 
of  money  out  of  the  proceeds  or  other  disposition  of  the  real 
estate  of  the  infant: 

Provided  always  that  it  shall  be  competent  for  the  judge  in 
any  case  where  the  estate  of  the  infant  is  subject  to  any  lien  or 
encumbrance  of  uncertain  duration  to  compute  the  reasonable 
value  of  the  same  and  to  order  the  sale  or  other  disposition  of 
the  estate  of  the  infant  freed  or  discharged  from  such  encum- 
brance and  direct  the  payment  of  the  value  of  such  encum- 
brance out  of  the  proceeds  of  the  sale  or  other  disposition  of  the 
real  estate  of  the  infant.  [584.] 

SUMMARY  INQUIRIES  IN  AID  OF  EXECUTION. 

462.  Where  a  judgment  creditor  alleges  that  the  iudgment Motlon  for 

Ti,          -i  j  f    -I   •      i         -i  i   •    i      •  •  i  order  for 

debtor  has  made  a  conveyance  of  his  lands  which  is  void  as  sale  of  lands 
being  made  to  delay,  hinder  or  defraud  creditors  or  a  creditor,  [™™™lyy 
it  shall  not  be  necessary  to  institute  an  action  for  the  purpose judgment 
of  setting  aside  the  conveyance,  but  a  motion  may  be  made  to 
a  judge  by  the  judgment  creditor  calling  upon  the  judgment 
debtor  and  the  person  to  whom  the  conveyance  has  been  made 
or  who  has  acquired  any  interest  thereunder  to  show  cause  why 
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the  lands  embraced  therein  or  a  competent  part  thereof  should 
not  be  sold  to  realize  the  amount  to  be  levied  under  the  execu- 
tion. [245;  O.  1015.] 

463.  Where  a  judgment  creditor  alleges  that  the  judgment 
debtor  is  entitled  to  or  has  an  interest  in  land  which  cannot 
be  sold  under  legal  process,  but  can  be  rendered  available  by 
proceedings  for  equitable  execution  by  sale  for  satisfaction  of 
the  debt,  a  motion  may  be  made  to  a  judge  by  the  judgment 
creditor  calling  upon  the  judgment  debtor  and  the  trustee  or 
other  person  having  the  legal  estate  in  the  land  in  question  to 
show  cause  why  the  said  land  or  the  interest  therein  of  the 
judgment  debtor  or  a  competent  part  thereof  should  not  be  sold 
to  realize  the  amount  to  be  levied  under  the  execution.     1 246 ; 
0.  1016.] 

464.  Upon  any  application  under  either  of  the  two  preced- 
ing Rules  such  proceedings  shall  be  had  either  in  a  summary 
way  or  by  the  trial  of  an  issue  or  by  inquiry  before  an  officer  of 
the  court  or  by  an  action  or  otherwise,  as  the  judge  may  deem 
necessary  or  convenient  for  the  purpose  of  ascertaining  the  truth 
of  the  matters  in  question  and  whether  the  land  or  the  judgment 
debtor's  interest  therein  is  liable  for  the  satisfaction  of  the 
execution.     [247;  0.  1017.] 

465.  Where,  in  a  summary  way  or  upon  the  trial  of  an  issue 
or  as  the  result  of  an  inquiry  under  the  next  preceding  Rules, 
any  land  or  the  interest  of  a  debtor  therein  is  found  liable  to 
be  sold  an  order  shall  be  made  by  the  judge,  declaring  what 
land  or  what  interest  therein  is  liable  to  be  sold  and  directing 
sale  thereof  according  to  the  usual  practice.     [248;  O.  1019.] 

466.  Pending  any  such  issue  or  inquiry  an  interim  injunc- 
tion order  may  be  issued  or  a  receiver  appointed  to  prevent  the 
transfer  or  other  disposition  of  the  property.     [249.] 

EXTRAORDINARY    REMEDIES REPLEVIN. 

467.  In  any  action  brought  for  the  recovery  of  any  personal 
property  and  claiming  that  such  property  was  unlawfully  taken 
[or]  is  unlawfully  detained,  the  plaintiff  may,  if  he  desires  to 
replevy  such  property,  obtain  an  order  of  replevin  for  the  de- 
livery of  the  property  to  him.    [426 ;  0.  1067.]    Amended  23rd 
Oct.,  1914. 

468.  An  order  of  replevin  may  be  obtained : 

(1)  From  the  clerk  on  praecipe  if  the  plaintiff,  his  servant 
or  agent  makes  an  affidavit  giving  the  description  and  value  of 
the  property  claimed  and  stating — 

(a)  That  the  plaintiff  is  the  owner  or  lawfully  entitled  to  the 
possession  thereof. 

(b)  That  the  property  was  wrongfully  taken  out  of  the  pos- 
session of  the  plaintiff  or  fraudulently  got  out  of  his  possession 
within  two  months  next  before  making  the  affidavit;  or,  if  the 


«U 


RULES    OF    COURT  77 

property  was  distrained  for  rent  or  damage  peasant,  that  the 
property  was  taken  under  colour  of  distress  for  rent  or  damage 
•feasant,  as  the  case  may  be,  within  the  said  period  of  two 
months. 

(2)  In  other  cases,  from  a.  judge,  on  motion  therefor,  on  an 
affidavit  by  the  plaintiff  or  some  other  person  showing  the  fact 
of  the  wrongful  taking  or  detention  complained  of,  the  value 
and  description  of  the  property,  and  that  the  plaintiff  is  the 
rightful  owner  thereof  or  is  lawfully  entitled  to  the  possession 
thereof,  as  the  case  may  be.  [427;  O.1  1068,  1069.] 

469.  Where  a  motion  for  an  order  is  made,  the  judge  may  Discretionary 
grant  the  order  ex  parte  or  may  direct  notice  to  be  served  on  thecZtr  of  judge 
defendant  to  show  cause  why  the  order  should  not  issue;  and 

may  in  either  case  direct  the  sheriff  to  take  a  bond  in  less  or 
more  than  double  the  value  of  the  property,  or  may  direct  him 
in  addition  to  or  without  taking  a  bond  to  take  and  detain  the 
property  until  further  order,  instead  of  at  once  restoring  the 
same  to  the  plaintiff;  or  may  order  that  the  plaintiff,  instead  of 
giving  a  bond,  be  at  liberty  to  pay  into  court  to  the  credit  of  the 
action  such  sum  as  may  be  proper  (to  be  named  in  the  order), 
to  stand  as  security  to  the  defendant  in  the  same  manner  and  to 
the  same  extent  as  any  bond  which  the  plaintiff  would  other- 
wise be  required  to  give  to  the  sheriff;  or  may  impose  any  rerms 
or  conditions  in  granting  or  refusing  the  order  as  under  the 
circumstances  seem  just. 

(2)  Money,  when  paid  into  court,  shall  remain  in  court  as 
security  as  aforesaid,  subject  to  further  order  by  a  judge.  [0. 
1069.] 

470.  Where  an  order  of  replevin  is  issued  the  defendant  Application 
may  at  any  time,  on  notice  to  the  plaintiff,  apply  to  a  judge  to  o^ef"' 
discharge,  vary  or  modify  the  order  or  stay  proceedings  there- 
under, or  for  any  other  relief  with  respect  to  the  return,  safety 

or  sale  of  the  property  or  any  part  thereof  or  otherwise,  and  the 
judge  may  make  such  order  thereon  as  may  seem  iust.  [429 
(2)  ;  O.  1070.] 

471.  The  order  shall  state  the  description  and  value  of  the^EJJU 
property  to  be  replevied.    [0.  1071.] 

472.  Subject  to  any  order  providing  for  the  payment  ofR«Plevln 
money  into  court,  instead  of  the  giving  of  a  bond,  before  the  Stan  V" 
sheriff  acts  on  the  order,  he  shall  take  a  bond  from  the  plaintiff  sherlfl 
with  two  sufficient  sureties  in  such  sum  as  may  be  prescribed 

by  order  or,  if  no  such  sum  has  been  so  prescribed,  then  in 
double  the  value  of  the  property  as  stated  in  the  order  of  reple- 
vin ;  the  bond  shall  be  assignable  to  the  defendant. 

(2)  Where  money  is  paid  into  court,  instead  of  a  bond  being 
given,  the  sheriff  may,  subject  to  any  provisions  in  the  order, 
act  on  the  order  upon  a  certificate  of  the  clerk  of  the  court  being 
delivered  to  him  that  the  money  required  to  be  paid  into  court 
has  been  paid  in  pursuant  to  the  order.  [428;  0.  1072.] 
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473.  The  condition  of  the  replevin  bond  shall  be  that  the 
plaintiff  shall  prosecute  the  action  with  effect  and  without  delay 
and  will  'return  the  property  to  the  defendant  if  ordered  so  to  do 
and  pay  such  damages,  costs  and  expenses  as  the  defendant  shall 
sustain  by  reason  of  the  issue  of  the  replevin  order  if  the  plain- 
tiff fails  to  recover  judgment.       [428.] 

474.  Where  the  order  is  issued  by  the  clerk  on  praecipe  the 
sheriff  shall  take  and  detain  the  property  and  shall  not  deliver 
the  same  to  the  plaintiff  without  the  order  of  a  judge,  but  shall, 
within  fourteen  days  from  the  time  of  taking  the  same,  redeliver 
it  to  the  defendant  unless  in  the  meantime  the  plaintiff  obtains 
and  serves  on  the  sheriff  an  order  directing  a  different  disposi- 
tion of  the  property.     [O.  1076.] 

475.  The  sheriff  shall  return  the  order  to  the  clerk  on  or 
before  the  tenth  day  after  the  service  thereof  and  shall  transmit, 
annexed  thereto,  a  statement  specifying: 

(a)  The  names  of  the  sureties  in  and  the  name  of  the  reple- 
vin bond  and  the  name  or  names  of  the  witnesses  thereto ; 

(b)  The  place  of  residence  and  occupation  of  the  sureties; 

(c)  The  number,  quantity  and  quality  of  the  articles    of 
property  of  which  he  has  taken  possession,  and,  in  case  he  has 
taken  possession  of  only  a  portion  of  the  property  and  cannot 
take  possession  of  the  residue,  the  articles  of  which  he  cannot 
take  possession  and  the  reason  therefor.     [0.  1077.] 

476.  Where  the  plaintiff  is  entitled  to  sign  judgment  by 
default  he  may  sign  final  judgment  for  five  dollars  in  respect  of 
any  claim  for  damages,  but  shall  not  be  entitled  to  recover  a 
larger  sum  as  damages  except  upon  an  assessment  before  a  judge 
or  jury  or  upon  filing  the  written  consent  of  the  defendant  or 
his  solicitor  and  an  affidavit  verifying  the  signature  to  such 
consent.     [0.  1079.] 

MANDAMUS. 

477.  A  -mandamus  may  be  granted  by  judgment  or  by  order 
on  motion  to  a  judge.    A  writ  of  mandamus  shall  not  be  issued, 
but  the  judgment  or  order  shall  have  the  same  effect  as  a  writ 
of  mandamus  formerly  had.    [411 ;  E.  722 ;  O.  1080.] 

478.  In  any  action  the  plaintiff  may  claim  in  the  statement 
of  claim,  either  alone  or  together  with  any  other  relief,  a  man- 
damus commanding  the  defendant  to  fulfil  any  duty  in  the 
fulfilment  of  which  the  plaintiff  is  personally  interested.     [407 ; 
E.  719;  0.  1081.] 

479.  If  judgment  is  given  for  the  plaintiff,  the  court  or 
judge  may  thereby  command  the  defendant,  either  forthwith 
or  on  the  expiration  of  such  time  and  upon  such  terms  as  may 
seem  just,  to  perform  the  duty  in  question.    The  time  for  the 
performance  of  the  duty  may  be  extended  by  the  court  or  a 
judge.    [408  ;E.  721;  O.  1083.] 
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480.  Nothing  in  the  three  preceding  Rules  contained 

take  away  the  jurisdiction  of  the  Supreme  Court  in  cases  where  prerogative 
the  prerogative  writ  of  mandamus  might  formerly  have  beenwr 
granted,  but  in  such  cases,  in  lieu  of  such  writ,  an  order  of  man- 
damus may  be  made  on  motion  without  action.     [0.  1084.] 

481.  Any  person  directed  to  do  any  act  by  an  order  of  man- Non- 
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damns  who,  having  been  duly  served  with  such  order,  tails  to  with  order 
comply  with  the  terms  thereof,  may  be  proceeded  against  for 
contempt  of  court.     [O.  1085.] 

INJUNCTION. 

482.  An  injunction  may  be  granted  by  judgment  or  order.  ^cjfon 
A  writ  of  injunction  shall  not  be  issued,  but  the  judgment  OIOMUM 
order  shall  have  the  same  effect  as  a  writ  of  injunction  formerly 

had.    [405  ;E.  667;  O.  1094.] 

INTERIM  PRESERVATION  OF  PROPERTY,  ETC. 

483.  Where,  by  any  contract,  a  prima  facie  case  of  liability  ^j^0' 
is  established  and  there  is  alleged,  as  matter  of  defence,  a  right  preservation 
to  be  relieved  wholly  or  in  part  from  such  liability,  a  judge  may of  property 
make  an  order  for  the  preservation  or  interim  custody  of  the 
subject  matter  of  the  litigation  or  may  order  that  the  amount 

in  dispute  be  brought  into  court  or  otherwise  secured.  [399; 
E.  657;  0.  1095.] 

484.  A  judge  may  upon  the  application  of  any  party  and  °erdeenrtlfo°nr  and 
upon  such  terms  as  may  seem  just  make  any  order  for  the  inspection an< 
detention  or  preservation  of  property,  being  the  subject  of  the°r  property 
action,  or  for  the  inspection  of  any  property,  the  inspection  of 
which  is  necessary  for  the  proper  determination  of  the  question 

in  dispute,  and  for  all  or  any  of  the  purposes  aforesaid  may 
authorize  any  person  or  persons  to  enter  upon  any  land  or  into 
any  building  in  the  possession  of  a  party,  and  may  authorize 
any  samples  to  be  taken  or  any  observation  to  be  made  or  ex- 
periment to  be  tried  which  may  seem  necessary  or  expedient 
for  the  purpose  of  obtaining  full  information  or  evidence.  [401 ; 
E.  659;  0.  1096.] 

485.  A  judge  may,  on  the  application  of  a  party,  order  anysaie  of 
person  or  persons  named  in  the  order  to  sell  in  such  manner  P7oodshabl 
and  on  such  terms  as  may  seem  just,   any  goods,  wares  or 
merchandise  which  may  be  of  a  perishable  nature  or  likely  to  be 
injured  from  keeping,  or  which  for  any  other  reason  it  may  be 
desirable  to  have  sold  at  once.     [400;  E.  658;  O.  1097.] 

486.  The  application  may  be  made  by  the  plaintiff  at  any^™«j>f 
time  after  his  right  appears  from  the  pleadings;  or,  if  there  beT 

no  pleadings,  is  made  to  appear  by  affidavit  or  otherwise.  [399 ; 
E.  663;  O.  1098.] 

Amount  of 

487.  Where  an  action  is  brought,  or  a  defendant,  by  way  of  ^ri^  ^ 
counterclaim,  seeks  to  recover  specific  property  other  than  land  into  court 
and  the  party  with  whom  such  recovery  is  sought  does  not  deHvePre7"py 
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dispute  the  title  of  the  party  seeking  to  recover  the  same,  but 
claims  to  retain  the  property  by  virtue  of  a  lien  or  otherwise 
a  security  for  money,  a  judge,  at  any  time  after  such  last  men- 
tioned claim  appears  from  the  pleadings  or,  if  there  be  no 
pleadings,  by  affidavit  or  otherwise,  may  order  that  the  party 
claiming  to  recover  the  property  be  at  liberty  to  pay  into  court, 
to  abide  the  event  of  the  action,  the  amount  of  money  in  respect 
of  which  the  lien  or  security  is  claimed  and  such  further  sum, 
if  any,  for  interest  and  costs  as  the  judge  may  direct  and  that, 
upon  such  payment  into  court  being  made,  the  property  claimed 
be  given  up  to  the  party  claiming  it.  [403 ;  E.  664 ;  O.  1099.1 

PROHIBITION. 

488.  Prohibition    may  be  granted  by  judgment    or    order 
upon  motion  to  a  judge.     A  writ  of  prohibition  shall  not  be 
issued  but  the  judgment  or  order  shall  have  the  same  effect  as 
a  writ  of  prohibition  formerly  had.     [O.  1100.] 

INTERPLEADER. 

489.  Relief  by  way  of  interpleader  may  be  granted : 

(a)  Where  the  person  seeking  relief  (hereinafter  called 
the  applicant)  is  under  liability  for  any  debt,  money,  goods  or 
chattels  for  or  in  respect  of  which  he  is  or  expects  to  be  sued 
by  two  or  more  persons  (hereinafter  called  the  claimants)  mak- 
ing adverse  claim  thereto; 

(6)  Where  the  applicant  is  a  sheriff  or  other  officer  charged 
with  the  execution  of  process  by  or  under  the  authority  of  the 
court  and  claim  is  made  to  any  goods  (including  money  and 
choses  in  action)  taken  or  intended  to  be  taken  in  execution  or 
under  attachment  or  to  the  proceeds  or  value  thereof  by  (a) 
any  person  other  than  the  person  against  whom  the  process  is 
issued,  (6)  any  person  claiming  as  landlord  for  rent,  or  (c)  the 
execution  or  attachment  debtor  claiming  the  benefit  of  any 
exemption  from  seizure  allowed  by  law.  [431;  E.  850;  O. 
1103.] 

490.  Where  a  claim  is  made  to  or  in  respect  of  any  goods 
taken  in  execution  under  the  process  of  the  court,  it  shall  be  in 
writing  and  upon  the  receipt  of  the  claim  the  sheriff  or  officer 
shall  forthwith  give  notice  in  writing  thereof  to  the  execution 
creditor,  and  the  execution  creditor  shall  within  four  days  after 
receiving  the  notice  give  notice  in  writing  to  the  sheriff  or  officer 
that  he  admits  or  disputes  the  claim.    If  the  execution  creditor 
admits  the  title  of  the  claimant  and  gives  such  notice,  he  shall 
only  be  liable  to  such  sheriff  or  officer  for  any  fees  and  expenses 
incurred  prior  to  the  receipt  of  the  notice  admitting  the  claim. 
[432  ;E.  864a;0.  1115.] 

491.  Where  the  execution  creditor  does  not  in  due  time  as 
directed  by  the  last  preceding  Rule  admit  or  dispute  the  title 
of  the  claimant  to  the  goods  and  the  claimant  does  not  withdraw 
his  claim  thereto  by  notice  in  writing  to  the  sheriff  or  officer, 
the  sheriff  may  give  notice  of  motion  for  an  interpleader  order 
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and  should  the  claimant  withdraw  his  claim  by  notice  in  writing 
to  the  sheriff  or  officer  or  should  the  execution  creditor  in  like  ^ 
manner  serve  an  admission  of  the  title  of  the  claimant  prior  to  claimant 
the  return  day  of  such  motion,  and  at  the  same  time  give  notice 
of  such  admission  to  the  claimant,  the  judge  may  in  and  for  the 
purposes  of  the  interpleader  proceedings,  make  all  such  orders 
as  to  costs,  fees,  charges  and  expenses  as  may  be  just  and  reason- 
able. [433  ;E.  864  ;  O.  1116.] 

492.  When  the  execution  creditor  has  given  notice  to  the  2SZ 
sheriff  or  officer  that  he  admits  the  claim  of  the  claimant,  the  »t  claim 
sheriff  may  thereupon  withdraw  from  the  possession  of  the 
goods  claimed  and  may  apply  for  an  order  protecting  him  from 
any  action  in  respect  of  the  said  seizure  and  possession  of  the 
said  goods,  and  the  judge  may  make  such  order  as  may  be  just 
and  reasonable  in  respect  of  the  same  : 

Provided  always  that  the  claimant  shall  receive  notice  of  such 
intended  application  and,  if  he  desires  it,  may  attend  the  hear- 
ing of  the  same  and,  if  he  attends,  the  judge  may  in  and  for 
the  purposes  of  such  application  make  all  such  orders  as  to 
costs  as  may  be  just  and  reasonable.  [864  (b).] 
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493.  The  applicant  shall  satisfy  a  judge  by  affidavit 

.       otherwise:  applicant 

ft"  (a)   That  he  claims  no  interest  in  the  subject  matter  in  dis- 

pute other  than  for  charges  or  costs ; 

(6)  That  he  does  not  collude  with  any  of  the  claimants; 

(c)  That  he  is  willing  to  pay  or  transfer  the  subject  matter 
into  court  or  to  dispose  of  it  as  the  judge  may  direct.  [434- 
E.  851;  0.1104.] 

494.  The  applicant  shall  not  be  disentitled  to  relief  by  rea-  ^^^If 
J00    son  only  that  the  titles  of  the  claimants  have  not  a  common 

c(      origin  but  are  adverse  to  and  independent  of  one  another.  [435 : 
E.  852;  0.1105.] 

495.  Where  the  applicant  is  a  defendant,  application  for  Application 

<7flM  T    t  i  J  fi  £  \\  *  °y    defendant 

n/  relief  may  be  made  at  any  time  after  service  of  the  statement 
a/jl  of  claim  and  the  judge  may  stay  all  further  proceedings  in  the 
I  action.  [436  &  438;  E.  853  &  855;  0.  1106.] 

496.  The  applicant  may  make  a  motion    calling   on    the  Motion  ty 
»**       claimants  to  appear  and  state  the  nature  and  particulars  ofap 

/          their  claims  and  either  to  maintain  or  relinquish  them.     [437  ; 
E.  854;  0.  1107.] 

497.  Where  a  claimant  does  not  appear  on  the  motion  after  order  on  failure 

.  ,  .  f    r  •  , , .  ..  of  claimants 

*  jjl      having  been  served  with  a  notice  of  motion  calling  on  him  to  to  appear 
appear  and  maintain  or  relinquish  his  claim,  or,  having  ap- 
peared, neglects  or  refuses  to  comply  with  any  order  made 
thereafter,  a  judge  may  make  an  order  declaring  him  and  all 
persons  claiming  under  him  to  be  forever  barred  as  against  the 
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applicant  and  all  persons  claiming  under  him,  but  the  order 
shall  not  affect  the  rights  of  the  claimants  as  between  them- 
selves. [442 ;  E.  859 ;  O.  1108.] 

498.  Where  the  claimants  appear  on  the  motion,  the  judge 
may  order  that  any  claimant  be  made  a  defendant  in  any  action 
already  commenced  in  respect  of  the  subject  matter  in  dispute 
in  lieu  of  or  in  addition  to  the  applicant,  or  that  an  issue  be- 
tween the  claimants  be  stated  and  tried  and  in  the  latter  case 
may  direct  which  of  the  claimants  shall  be  plaintiff  and  which 
defendant.     [439;  E.  856;  O.  1109.] 

499.  The  judge  may  with  the  consent  of  both  claimants  or 
on  the  request  of  any  claimant,  if  having  regard  to  the  value  of 
the  subject  matter  in  dispute  it  seems  desirable  so  to  do,  dispose 
of  the  merits  of  their  claims  and,  subject  to  appeal,  decide  the 
same  in  a  summary  manner  and  on  such  terms  as  may  seem 
just.     [440;  E.  857;  O.  1110.] 

500.  Where  the  question  is  one  of  law  and  the  facts  are  not 
in  dispute,  the  judge  may  decide  the  question  without  directing 
the  trial  of  an  issue,  or  may  order  that  a  special  case  be  stated 
for  the  opinion  of  the  court.     [441 ;  E.  858;  O.  1111.] 

501.  Where  goods  or  chattels  have  been  seized  in  execution 
or  attachment  by  a  sheriff  and  any  claimant  alleges  that  he  i.-i 
entitled  under  a  bill  of  sale  or  otherwise  to  the  goods  by  way  of 
security  for  debt,  the  judge  may  order  the  sale  of  the  whole  or 
a  part  thereof  and  direct  the  application  of  the  proceeds  of  the 
sale  in  such  manner  and  upon  such  terms  as  may  seem  just. 
[444;  E.  861;  O.  1112.] 

502.  The  judge  who  tries  the  issue  may  finally  dispose  of 
the  interpleader  proceedings,  including  all  costs  not  otherwise 
provided  for.    [445 ;  E.  862 ;  0.  1114.] 

503.  In  case  a  sheriff  has  more  than  one  execution  against 
the  same  property,  he  shall  not  make  a  separate  application  in 
each  case,  but  he  may  make  one  application  and  may  make  all 
the  execution  creditors  parties.     [446  pt. ;  O.  1118.] 

504.  Where   there    are    executions    from    different    courts 
against  the  same  property  whether  on  behalf  of  the  same  plain- 
tiff or  of  different  plaintiffs,  the  application  for  interpleader 
shall  be  made  to  a  judge  of  the  Supreme  Court,  and  such  judge 
shall  dispose  of  the  whole  matter  as  if  all  of  the  executions 
against  the  property  had  been  issued  from    the    said    court. 
[0.  1119.] 

505.  Where  it  is  necessary  or  expedient  to  make  an  order  in 
several  actions  or  matters,  the  order  may  be  made  and  shall  be 
intituled  in  all  such  actions  or  matters  and,  subject  to  the  right 
of  appeal,  shall  be  binding  on  all  the  parties.    [446  pt. ;  E.  863  : 
0.  1117.] 
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506.  Where  an  issue  is  directed  to  be  tried,  the  judge  may  ^h0erdj^ue 
order  either  party  to  pay  forthwith  the  sheriff's  costs  incurred  sheriff's  costs 

*»  ,  i  T    •  to  be  first  lien 

in  consequence  of  the  adverse  claim.  on  property 

(2)  The  sheriff's  costs  shall  be  a  first  charge  upon  the  goods exi 
which  may  be  found  in  the  issue  to  be  subject  to  the  execution,  fahxericos^ay 
and  in  addition  and  without  prejudice  to  the  said  charge  the  and  serve  copy 
sheriff  may  after  the  issue  has  been  directed  to  be  tried  tax  such  on  wen  piny 
costs  and  may  serve  a  copy  of  the  certificate  of  taxation  upon 

each  of  the  parties  to  the  issue  and  the  party  who  has  been 
awarded  costs  upon  the  issue  shall  tax  such  sheriff's  costs  as 
part  of  his  costs  of  the  cause  and  upon  receipt  thereof  shall  pay 
over  the  same  to  the  sheriff,  unless  he  has  been  previously  paid. 

(3)  Where  after  the  service  of  the  certificate  the  party  sue- The  successful 
ceeding  upon  the  issue  has  not  been  awarded  costs  or  neglects  Si "" 

or  refuses  to  tax  the  sheriff's  costs,  the  sheriff  may  obtain  an 
order  that  such  party  shall  pay  the  same. 

(4)  Where  the  proceedings  are  compromised  between    the'pep™L 
parties  thereto,  the  costs  of  the  sheriff  shall  be  paid  by  the  party  execution  liable 
by  whom  the  execution  was  issued.     [O.  1120.]  for  costs8  er 

507.  Where  after  the  seizure  an  issue  is  directed  and  the  Payment  to 
property  seized  remains,  pending  the  trial  of  the  issue,  in  the  custody  °r 
custody  of  the  sheriff  who  seized  the  same,  a  judge  may  make 

an  order  for  the  payment  to  the  sheriff  of  such  sum  for  his 
trouble  in  relation  to  the  custody  of  the  property  as  the  judge 
deems  reasonable;  and  the  sheriff  shall  have  a  lien  upon  the 
property  for  payment  of  the  same  in  the  event  of  the  issue  being 
decided  against  the  claimant  to  the  extent  to  which  such  issue 
shall  be  so  decided.  [O.  1121.] 

508.  Pending  the  adjudication  on  a  claim  the  sheriff  may  claimant 
upon  sufficient  security  being  given  to  him  by  bond  or  other- J^™"1"1  to 
wise  for  the  delivery  to  him  of  the  property  so  taken  or  the  ^s^tn,0nDtu 
value  thereof  when  demanded,  permit  the  claimant  to  retain 
possession  of  the  same  until  there  shall  be  final  adjudication  in 
respect  thereof ;  but  in  every  such  case  the  sheriff  or  other  officer 

may  at  any  time  resume  the  actual  and  absolute  possession  and 
custody  of  the  said  property  notwithstanding  such  bond  or 
security.  Horses,  cattle,  sheep  or  any  perishable  goods,  the 
subject  of  interpleader,  may  at  the  request  of  either  party  and 
upon  his  furnishing  sufficient  security  or  by  order  of  a  judge 
be  sold  by  the  seizing  officer  at  public  auction  to  the  highest 
bidder  upon  such  terms  as  to  notice  and  otherwise  as  the  judge 
may  direct.  [447.] 

509.  A  judge  may  in  and  for  the  purposes  of  an  interpleader  costs,  etc. 
proceeding  make  all  such  orders  respecting  the  satisfaction  or 
payment  of  any  lien  or  charges  of  the  applicant  and  as  to  costs 

and  all  other  matters  as  may  be  just  and  reasonable.  [448 : 
E.  864;  O.  1122.] 

510.  Where  the  amount  claimed  under  or  by  virtue  of  exe-  Whe°  isf * 

,          ,         .,„.      ,  ,  J  may  be  tried 

cutions  in  the  sheriff  s  hands  issued  out  of  one  or  more  courts  i«  district 
does  not  exceed  the  sum  of  $'600  exclusive  of  interest  and  sher-court 
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iff' s  costs  or  where  the  goods  seized  are  not  in  the  opinion  of  the 
judge  or  other  person  making  the  order  of  the  value  of  more 
than  $600,  the  order  directing  an  issue  to  be  tried  may  direct 
that  the  issue  shall  be  drawn  up  and  tried  in  the  District  Court 
of  such  district  as  he  shall  direct,  and  in  such  case  the  issue  shall 
be  drawn  up,  filed  and  tried  in  such  district  court,  which  shall, 
where  any  of  the  executions  were  issued  out  of  the  Supreme 
Court,  have  jurisdiction  in  the  premises  as  fully  as  though  the 
same  had  issued  out  of  the  District  Court. 

(2)  Where  an  application  is  made  for  an  order  under  this 
Rule  upon  the  ground  that  the  goods  seized  are  not  of  the  value 
of  more  than,  $600,  a  list  of  the  goods  and  of  the  values  placed 
upon  them  shall  be  set  out  in  the  affidavits  upon  which  the 
application  is  based.  [0.  1125.] 

511.  The  costs  of  all  proceedings  on  or  following    inter- 
pleader proceedings  shall,  unless  otherwise  ordered,  be  ascer- 
tained and  taxed  by  reference  to  the  value  of  the  property  in 
question  in  such  proceedings. 

OFFICERS   AND    OFFICES. 

512.  Except  during  vacations  and  on  holidays  and  Satur- 
days the  offices  of  the  Supreme  Court  of  Alberta  and  of  the 
district  courts  shall  be  kept  open  from  10  a.m.  to  4  p.m.    [O.  9.] 

513.  The  offices  of  the  Supreme  Court  of  Alberta  and  of  the 
district  courts  shall  on  Saturdays  and  during  vacations  be  kept 
open  from  10  a.m.  to  1  p.m.     [0.  10.] 

514.  No  business  shall  be  transacted  in  any  of  the  offices  of 
the  courts,  either  in  procuring  or  issuing  process  or  in  entering 
judgments  or  taking  any  proceeding  whatever  in  a  cause  or 
matter,  unless  upon  the  personal  attendance  of  the  party  on 
whose  behalf  such  business  is  required  to  be  transacted  or  of 
the  counsel  or  solicitor  of  such  party  or  the  clerk  or  agent  of  the 
solicitor  or  the  clerk  of  the  agent:    [O.  11.] 

Provided  always  that  the  clerk  of  the  court  may  issue  sum- 
monses, statements  of  claim,  file  defences  or  any  documents, 
make  all  necessary  searches,  note  defendants  in  default,  enter 
default  judgments,  tax  costs  in  default  judgments,  issue  execu- 
tions, and  perform  other  ex  parte  transactions  of  a  like  nature 
in  all  cases  in  which  the  necessary  documents  are  forwarded 
with  necessary  and  specific  instructions  by  solicitors  whose  place 
of  business  is  more  than  three  miles  from  the  clerk's  office  to 
the  said  clerk  of  the  court,  fully  completed  and  without  blanks 
except  dates,  and  accompanied  by  fully  prepaid  and  addressed 
envelopes  for  the  return  of  documents. 

515.  In  case  of  the  absence  or  illness  of  any  officer  to  whom 
any  special  duty  is  assigned  the  duty  may  be  performed  by  such 
other  officer  as  may  be  designated  for  that  purpose  by  the  chief 
justice,  or,  in  his  absence,  the  senior  judge  of  the  Supreme 
Court.     [0.  13.] 
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f  •  516.  A  clerk,  deputy  clerk  or  process  issuer  being  absent  or 
V*  ill  may  in  writing  appoint  some  person  to  act  for  him  and  such 
person  shall  during  such  absence  or  illness  as  aforesaid  have, 
use  and  exercise  all  the  powers,  duties  and  functions  of  the 
officer  appointing  him,  but  the  responsibility  of  such  last  men- 
tioned officer  shall  not  cease  by  reason  of  such  appointment. 
[7  Ed.  VII.,  c.  5,  s.  6;  9  Ed.  VII.,  c.  4,  s.  9.] 


517.  The  office  in  which  the  first  document  in  a  cause 
matter  is  required  to  be  filed  shall  be  deemed  to  be  the  office  in  commen 
which  the  cause  or  matter  is  commenced. 

(2)  Proceedings  commenced  in  the  office  of  a  process  issuer 
shall  for  the  purposes  of  this  Rule  be  deemed  to  have  been  com- 
menced in  the  office  of.  the  clerk  of  the  court  of  the  judicial 
district  in  which  the  process  issuer  resides.  [0.  14  &  15.] 

518.  Unless  otherwise  ordered  all  proceedings  in  a  cause  or  j 
matter  shall  be  carried  on  in  the  office  in  which  the  cause  or 
matter  is  commenced.     [O.  15.  J 

519.  Each  clerk  of  court  and  deputy  clerk  and  process  issuer 
shall  issue  any  statement  of  claim  required  for  the  commence-  claim  by 
ment  of  an  action  upon  receiving  a  copy  thereof  to  be  filed  in 

his  office.     [M.  12.] 

520.  Each  clerk  of  court,  deputy  clerk  and  process  issuer  seal  or  derk. 
shall  have  a  seal  and  he  shall  seal  therewith  and  sign  all  writs, 
statements  of  claim  and  process  issued  by  him.     [M.  13.] 

521.  Every  clerk  and  deputy  clerk  in  addition  to  any  other  ^ep°Jtjrclerk 
duties  which  he  may  be  required  by  law  to  perform,  shall  :         rierk 

(a)  Receive,  file  and  have  the  custody  of  all  pleadings,  peti- 
tions, appearances,  reports,  depositions,  affidavits,  bonds  and 
other  papers  in  every  action,  suit,  matter  and  proceeding  in  the 
court  of  which  he  is  clerk  or  deputy  clerk,  and  make  or  cause  to 
be  made  entries  thereof  in  the  proper  books  ; 

(6)  Amend  pleadings;  enter  notes  of  default  in  pleadings 
and  give  certificates  thereof; 

(c)  Have  the  care  and  custody  of  all  documents  required  or 
ordered  to  be  deposited  for  safe  keeping  or  otherwise  under  any 
order  of  the  court  or  any  Act  of  Parliament,  and  make  or  cause 
to  be  made  entries  thereof  in  proper  books  ; 

(d)  Issue  all  writs,  commissions  and  orders  obtainable  on 
praecipe;  issue  writs  of  execution  and  other  process  under  judg- 
ments or  orders  ; 

(e)  Certify  proceedings:  examine  and    authenticate    office 
copies  of  pleadings  and  other  proceedings;  prepare,  sign  and 
issue  certificates  for  registration  ;  receive  commissions  and  attend 
the  opening  of  same. 

(/)  Sign  all  judgments  required  to  be  signed  in  his  office; 
issue  all  such  judgments  and  all  orders  pronounced  within  the 
judicial  district  of  which  he  is  clerk  or  deputy  clerk  and  enter 
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such  thereof  as  by  the  Rules  and  practice  are  required  to  be 
entered;  have  the  custody  of  judgment  and  order  books; 

(<7)  Set  down  actions  for  trial,  motions,  appeals,  special  cases 
and  other  business  coming  before  the  court  or  a  judge  thereof; 

(h)  Attend  with  records,  exhibits  and  papers  on  the  court  or 
judges  thereof; 

(i)  Act  by  himself  or  by  some  person  designated  by  him  as 
clerk  of  the  court  or  to  a  judge  at  any  sitting  for  the  trial  of 
civil  or  criminal  causes,  matters  or  proceedings  in  court,  and  in 
chambers  where  there  is  no  clerk  in  chambers ;  enter  in  proper 
books  a  record  of  all  such  proceedings  and  settle  and  issue  all 
judgments  and  settle  and  sign  all  orders  pronounced  thereat; 

(/)  Keep  an  account  or  accounts  of  all  fines,  fees  and  moneys, 
payable  to  or  paid  into  and  out  of  court  in  proper  and  approved 
books ; 

(k)  Tax  costs  and  act  as  examiner  and  as  referee  when 
required ; 

(1)  Keep  such  books  as  are  required  by  these  Rules  or  by 
the  Attorney  General  and  do  and  perform  all  such  other  acts 
and  duties  as  may  be  required  of  him  by  the  judges  or  by  the 
Attorney  General  or  by  any  Act  or  Ordinance. 

522.  A  process  issuer  shall  be  supplied  by  the  clerk  of  the 
court  or  deputy  clerk  with  blank  forms,  original  and  mesne  pro- 
cesses and  shall  issue  same.    He  shall  sign  each  one  before  issu- 
ing it,  collect  the  fees  payable  in  respect  thereof  and  make  the 
proper  entries  in  the  record  book.     Immediately  upon  issuing 
process  by  which  an  action  or  proceeding  is  commenced  he  shall 
mail  to  the  clerk  of  the  court  or  deputy  clerk  from  whom  he 
received  the  process  the  copy  thereof  left  with  him,  if  any,  or, 
if  no  copy  be  filed,  then  a  notice  setting  out  the  style  of  cause, 
the  nature  of  the  process,  the  date  of  same  and  the  particulars  in 
regard  to  the  claim.     [7  Ed.  VII.,  c.  5,  s.  6,  s.s.  3.] 

523.  The  clerk  in  chambers  shall  be  attached  to  the  office  of 
the  clerk  of  the  court  and  shall  perform  such  duties  as 'may  be 
assigned  to  him  by  the  clerk  or  by  the  Rules  of  Court.    He  shall 
attend  all  sittings  of  a  judge  in  chambers  and  enter  in  a  proper 
book  a  complete  record  of  all  proceedings;  he  shall  settle  and 
sign  all  orders  and  settle  and  issue  all  judgments  made  by  a 
judge  in  chambers.     [0.  634  pt.] 

524.  There  shall  be  one  or  more  registrars  of  the  Supreme 
Court. 

525.  A  registrar  of  the  court  shall  perform  such  duties  as 
may  be  required  of  him  under  any  Rule  of  court  or  assigned  to 
him  from  time  to  time  by  the  judges  or  by  the  Attorney  General 
and  shall: 

(a)  Receive  and  file  notices  of  appeal  and  of  motions  to  the 
appellate  division  of  the  court  and  all  papers  and  documents  in 
connection  therewith; 
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(6)  Forthwith,  after  appeal  books  in  a  case  have  been  filed, 
transmit  to  each  judge  before  whom  the  appeal  is  to  be  heard, 
a  copy  of  the  appeal  book ; 

(c)  Enter  in  a  proper  book  provided  for  that  purpose  a  list 
of  appeals  and  motions  set  down  for  hearing  at  each  sitting  of 
the  court ;  make  out  and  post  a  list  of  such  appeals  and  motions 
and  furnish  each  judge  of  the  court  with  a  dopy  thereof; 

(d)  Have  control  and  custody  of  appeal  books,  records,  ex- 
hibits, affidavits  and  papers  relating  to  appeals,  motions  and 
matters  before  the  court  until  the  conclusion  of  the  same ; 

0)  Attend  with  records,  exhibits  and  papers  on  the  court 
or  the  judges  thereof  and  keep  a  full  and  complete  record  of  all 
proceedings  before  the  said  court  or  the  judges  thereof,  such 
record  to  show  the  names  of  the  judges  present,  the  date,  th,, 
style  of  cause  in  each  case,  the  names  of  counsel  and  for  whom 
appearing,  the  particulars  of  the  appeal  or  motion,  the  result, 
the  judgment  or  judgments,  if  any,  given,  and  the  time  occu- 
pied in  hearing; 

(/)  Settle  and  issue  all  judgments  and  settle  and  sign  all 
orders  made  by  the  court  at  which  he  attended  as  registrar  and 
all  orders  made  by  a  judge  thereof,  and  tax  the  costs  of  motions 
and  appeals  before  such  court ; 

(g)  Unless  otherwise  ordered,  at  the  conclusion  of  an  appeal 
and  after  issue  of  the  order  or  judgment  and  the  taxation  of 
costs,  transmit  to  the  office  in  which  the  action  or  proceeding 
was  commenced  all  papers  relating  thereto  except  the  appeal 
books ;  retain  possession  of  the  appeal  books  in  appeals  entered 
for  hearing  at  the  place  where  he  has  his  office. 

526.  Official  shorthand  reporters  heretofore  appointed  or^cr 
who  shall  hereafter  be  appointed,  shall  be  officers  of  the  court  reporters 
and  shall  perform  such  duties  as  may  be  assigned  to  them  by 
Rule  of  court  or  by  the  Attorney  General. 

527.  All  copies  of  evidence  and  of  judgments  required  to  be  J^jj,  * 
furnished  by  official  shorthand  reporters,  shall  be  ordered  in  writing 
writing  through  the  clerk  of  the  Supreme  Court  at  the  place 
where  the  reporter  taking  the  evidence  resides.    Upon  payment 

to  him  of  the  amount  required  for  such  copies,  or  upon  produc- 
tion to  him  of  the  reporter's  receipt  for  the  amount,  the  clerk 
of  the  court  may  deliver  the  copies  to  the  person  ordering  the 
same. 

528.  Each  shorthand  reporter  employed  to  take  evidence  in 
actions,  suits,  matters  and  proceedings  before  the  court  or  a 
judge  shall  furnish  copies  of  his  notes  of  evidence  in  the  order 
in  which  same  are  required  of  him,  unless  otherwise  ordered  by 
a  judge,  and,  upon  completion  thereof,  shall  deposit  the  same, 
certified  by  him,  with  the  clerk  through  whom  he  received  the 
order,  and  shall  also  at  the  same  time  leave  with  the  said  clerk 
a  memorandum  showing  the  number  of  folios  and  the  fees  pay- 
able thereon. 
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529.  The  fees  payable  for  copies  of  evidence  shall  be  the 
fees  fixed  by  the  Attorney  General  from  time  to  time. 

530.  The  reporter  from  whom  copies  of  notes  of  evidence  are 
ordered  in  any  instance  may  require  that  a  reasonable  deposit 
be  made  to  cover  the  cost  of  such  copies  and  shall  notify  the 
clerk  of  the  amount  thereof  and  the  clerk  shall  notify  the  party 
ordering  the  evidence  of  the  requirement  of  the  reporter  and  in 
such  instance  the  reporter  shall  not  be  required  to  make  such 
copies  until  such  deposit  be  made  with  the  clerk. 

531.  Any  dispute  regarding  the  amount  of  fees  or  deposit 
shall  be  settled  by  the  clerk  subject  to  an  appeal  to  a  judge. 

532.  The  clerk  shall  keep  a  record  of  all  copies  of  evidence 
and  judgments  ordered  and  of  the  fees  received  for  same. 

RULES  RELATING  TO  SIZE  OP  RECORDS. 

533.  All  rolls  and  records  shall  be  upon  parchment  or  paper, 
not  exceeding  when  unfolded  eleven  inches  in  length  by  eight 
and  one-half  inches  in  width,  and  shall  (except  as  to  any  en- 
dorsement) be  printed,  written  or  typewritten  on  one  side  of 
each  sheet  only.     Provided,  that  any  clerk  or   registrar  may 
under  any  special  circumstances  accept  any  roll  or  record  which 
is  not  in  conformity  with  this  Rule.     (This  Rule  is  to  be  taken 
to    apply    in    all    administration,  probate    and    guardianship 
matters. ) 

EXPERTS. 

{  534.  The  court  or  a  judge  may  obtain  the  assistance  of 
1  merchants,  engineers,  accountants,  actuaries  or  scientific  per- 
sons, in  such  way  as  may  be  thought  fit,  the  better  to  enable  any 
matter  in  any  cause  or  proceeding  to  be  determined  and  may 
act  on  the  certificate  of  such  person  or  persons.  [490 ;  E.  781 ; 
O.  94;  M.  164.] 

THE  SOLICITORS  AND  AGENTS'  BOOK. 

\\P\  535.  Every  clerk  and  deputy  clerk  of  the  Supreme  Court 
shall  keep  in  his  office  a  book  to  be  called  "The  Solicitors  and 
Agents'  Book,"  which  may  be  inspected  free  of  charge,  in  which 
each  solicitor  residing  elsewhere  than  in  the  city  or  town  in 
which  the  clerk's  or  deputy  clerk's  office  is  situate  may  cause  to 
be  entered  the  name  of  a  solicitor  having  an  office  in  such  city 
or  town,  upon  whom  may  be  served  all  pleadings,  notices,  peti- 
tions, orders,  warrants  and  other  documents  and  written  com- 
munications in  relation  to  business  conducted  in  such  clerk's 
or  deputy  clerk's  office  which  may  require  to  be  served  on  such 
solicitor.  [0.  90  &  92 ;  M.  162.] 

LOCAL  JUDGE. 

536.  A  local  judge  of  the  Supreme  Court  shall,  in  actions 
brought  or  proceedings  taken  or  proposed  to  be  brought  or  taken 
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in  the  Supreme  Court  in  the  judicial  district  of  which  he  is 
judge  or  acting  judge,  possess  the  like  powers  of  a  judge  of  the 
Supreme  Court  sitting  in  chambers,  save  and  except  in  respect 
of  the  matters  following,  viz. : 

(1)  All  matters  which  by  any  statute  or  ordinance  are  re- 
quired ta  be  done  by  a  judge ; 

(2)  All  matters  relating  to  criminal  proceedings  or  the  lib- 
erty of  the  subject; 

(3)  Appeals  and  applications  in  the  nature  of  appeals,  appli- 
cations concerning  the  hearing  of  appeals  and  applications  to 
vary  or  rescind  an  order  made  by  a  judge ; 

(4)  Application  for  advice  by  an  executor,  administrator  or 
trustee ; 

(5)  Applications  to  enable  minors  with  the  approbation  of 
the  court  to  make  binding  settlements  of  their  real  and  personal 
estate  on  marriage ;  and  in  regard  to  questions  submitted  for  the 
opinion  of  the  court  in  the  form  of  special  cases  on  the  part  of 
such  persons  as  may  by  themselves,  their  committees  or  guar- 
dians or  otherwise  concur  therein ; 

(6)  Proceedings  as  to  partition  and  sale  of  real  estate; 

(7)  Opposed  applications  respecting  the  guardianship  of  the 
person  or  property  of  infants ; 

(8)  Applications  for  certiorari,  prohibition,  mandamus,  or 
injunction,  except  as  hereinafter  provided ; 

(9)  The  payment  of  money  out  of  court  or  dispensing  with 
payment  of  money  into  court  in  administration  and  partition 
matters ; 

(10)  And  (unless  by  consent  of  the  parties)  the  following 
proceedings  and  matters,  that  is  to  say : 

(a)  The  making  of  orders  for  reference; 

(b)  Staying  proceedings  after  verdict  or  on  judgment  after 
trial  or  hearing  before  a  judge.     [Cf.  O.  42.] 

537.  Every  local  judge  may  refer  any  matter  pending  bef ore  f^6"^ by 
him  in  chambers  to  a  judge  of  the  Supreme  Court  for  decision 

and  such  judge  may  dispose  of  or  refer  back  the  same  in  whole 
or  in  part.  [O.  45  (2).J 

538.  A  local  judge  may  in  cases  of  emergency  grant  an  in-  fn^uon"^ 
terlocutory  injunction  in   any  action  in  the  Supreme  Court  i°«ai  »« 
brought  in  the  judicial  district  for  which  he  is  judge  or  in  any 
district  in  which  he  is  acting  as  District  Court  judge  under  the 
provisions  of  The  District  Courts  Act,  on  proof  to  the  satisfac- 
tion of  the  judge  that  the  delay  required  for  an  application  to  a 

judge  of  the  Supreme  Court  is  likely  to  involve  a  failure  of 
justice.  Such  injunction  shall  remain  in  force  for  such  period 
not  exceeding  twelve  days,  as  the  local  judge  may  direct,  unless 
continued  by  the  local  judge  under  the  Rule  next  following  or 
by  a  judge  of  the  Supreme  Court;  and  such  injunction  shall 
have  the  same  force  and  effect  and  may  be  continued,  varied, 
dissolved  and  otherwise  dealt  with  by  a  judge  of  the  Supreme 
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Court  as  if  it  had  been  originally  granted  by  judgment  or  order 
of  such  court  or  of  a  judge  thereof.  [7  Ed.  VII,  c.  4,  s.  43;  O. 
46;  M.  88.] 

539.  In  any  action  in  which  a  local  judge  has  granted  an 
interlocutory  injunction  under  the  next  preceding  Rule  and  in 
which  all  parties  interested  consent  thereto,  the  local  judge  may 
hear,  determine  and  dispose  of  any  motion  to  continue,  vary, 
dissolve  or  otherwise  deal  with  the  injunction,  and  may  impose 
such  terms  and  conditions  as  to  costs  and  other  like  matter  as 
may  seem  meet.    [Ib.  s.s.  2 ;  O.  46  (2).] 

540.  Where  all  parties  consent  to  the  hearing,  determina- 
tion and  disposal  by  a  local  judge,  such  local  judge  shall  in 
actions  brought  and  proceedings  taken  in  the  Supreme  Court  in 
the  judicial  district  of  which  he  is  judge  or  acting  judge,  possess 
the  like  powers  of  a  judge  of  the  Supreme  Court  for  hearing, 
determining  and  disposing  of  all  applications  and  other  matters, 
including  trials  of  actions.     [D.C.  Act.  s.  44.] 

541.  A  master  in  chambers  in  regard  to  all  actions  brought 
or  proposed  to  be  brought  in  the  Supreme  Court  shall    have 
power  and  be  required  to  do  all  such  things,  transact  all  such 
business  and  exercise  all  such  authority  and  jurisdiction  in  re- 
spect to  the  same  as  may  be  done,  transacted  or  exercised  under 
and  by  virtue  of  these  Rules  by  any  local  judge  of  the  Supreme 
Court,  with  or  without  the  consent  of  the  parties,  except  the 
trial  of  actions. 

542.  Every    local    judge,    master    in    chambers,  clerk    or 
deputy  clerk  of  the  Supreme  Court  and  such  other  persons  as 
may  be  appointed  by  the  Lieutenant  Governor  in  Council  shall 
be  an  official  referee  for  the    purposes    of    references  by  the 
Supreme  Court  or  a  judge  thereof. 


SERVICE  OF  DOCUMENTS. 


zflf 


service  where 


required 


Solicitor's 
acceptance 
need  not  be 
trifled 


543.  Personal  service  where  required  shall  be  effected  by 
leaving  with  the  person  to  be  served  a.  true  copy  of  the  document 
required    to    be  served    and    where  personal  service    of    any 
document  or  written  communication  is  required  by  these  Rules 
or  otherwise,  the  service  shall  be  effected  as  nearly  as  may  be 
in  the  manner  prescribed  for  the  service  of  a  statement  of  claim. 
[23;  E.  1016;  166;  O.  245,  145  &  249.] 

544.  If  an  address  for  service  is  furnished  all  documents  not 
required  to  be  served  personally  shall  be  deemed  to  be  sufficient- 
ly served  if  a  true  copy  is  left  at  the  said  address.     [E.  1013; 
0.  330.] 

545.  Admissions  and  acceptances  of  service  of  any  document 
upon  the  opposite  solicitor  need  not  be  verified  by  affidavit 
[25;  O.  328;  M.  360.] 
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546.  All  documents  which  do  not  require  to  be  served  per-  %££ 
sonally  upon  the  party  affected  thereby  shall  be  served  ^upon  his  or  agent 
solicitor  when  residing  in  the  city  or  town  where  the  office  of  the 
clerk  in  which  the  proceedings  are  being  carried  on  is  situate, 

or  if  the  solicitor  does  not  reside  in  such  city  or  town,  upon  the 
agent  or  such  solicitor  named  in  "The  Solicitors  and  Agents' 
Book,"  to  be  kept  under  these  Rules,  unless  a  judge  or  the 
officer  before  whom  any  such  proceeding  is  had,  shall  otherwise 
direct.  [E.  1018;  O.  329;  M.  361.] 

547.  In  all  cases  where  a  plaintiff  in  person  has  caused  a*^0 
statement  of  claim  to  be  issued  or  a  defendant  in  person  has  notice  or 
delivered  his  defence  on  demand  of  notice  and  subsequently  by  S^ft 
a  solicitor  gives  notice  in  writing  to  the  opposite  party  or  the^JJ*  in 
solicitor  or  agent  of  such  party  that  the  solicitor  giving   the 
notice  is  authorized  to  act  as  solicitor  for  the  party  on  whose 
behalf  the  notice  is  given,  all  other  documents  not  required  to 

be  served  personally  shall  thereafter  be  served  upon  such  last 
mentioned  solicitor.  [12  ;  0.  336  ;  M.  364.] 

548.  Where  at  the  time  of  attendance  to  serve  any  paper  or  SBt?*1 
document  the  office  of  the  solicitor  for  the  party  upon  whom  offlc«  dosed 
the  service  is  sought  to  be  made  is  closed  or  no  one  is  in  attend- 

ance therein  for  receiving  papers  or  documents  served,  service 
of  the  paper  or  document  may  be  effected  by  mailing  the  same 
at  any  time  during  the  same  day,  addressed  to  the  solicitor  at 
his  office  by  registered  mail  postage  prepaid,  and  the  service 
shall  be  deemed  to  have  been  effected  at  the  time  of  the  attend- 
ance for  that  purpose  at  the  office  of  the  solicitor.  [O.  331.] 

549.  In  any  action  by  a  mortgagee,  or  other  person  having  ^"0^  for 

a  charge  on  real  property,  for  foreclosure  or  sale,  to  which  action  [°™1°*ure  or 
any  judgment  creditor  of  the  mortgagor  or  of  the  person  whose  judgment 
property  is  liable  to  the  charge,  is  required  to  be  served,  service 
upon  such  judgment  creditor  shall  not  be  necessary  if  service  is 
effected  upon  his  solicitor  in  the  action  in  which  the  judgment 
has  been  recovered.     [0.  332.] 


Substituted 
service 


550.  AVhere  personal  service  of  any  document  is   required 
and  it  is  made  to  appear  to  a  judge  that  prompt  personal  service 
cannot  be  effected,  the  judge  may  make  such  order  for  substi- 
tuted or  other  service  or  for  the  substitution  for  service  of  notice 
by  letter,  public  advertisement  or  otherwise  as  may  be  just,  or 
may  dispense  with  service.     [24;  E.  1017;  0.  334.] 

TIME. 

551.  Where  by  these  Rules  or  any  judgment  or  order  time^anin* of 
for  doing  any  act  or  taking  any  proceedings  is  limited  by"" 
months,  and  where  the  word  "month"  occurs  in  any  document 
which  is  part  of  any  legal  procedure  under  these  Rules,  such 

time  shall  be  computed  by  calendar  months,  unless  otherwise 
expressed.     [E.  961;  O.  342.] 
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Holidays 


Clear  days 


552.  Where  any  period  less  than  six  days  from  or  after  any 
date  or  event  is  appointed  or  allowed  for  doing  any  act  or  taking 
any  proceeding,  holidays,  as  defined  by  The  Interpretation  Act, 
shall  not  be  reckoned  in  the  computation  of  such  period.    [546 ; 
E.  962  ;0.  343.] 

553.  Where  a  number  of  days  not  expressed  to  be  "clear" 
days  is  prescribed  by  the  Rules  or  practice  of  the  court,  the 
same  shall  be  reckoned  exclusively  of  the  first  day  and  inclusive- 
ly of  the  last  day. 

(2)  Where  the  days  are  expressed  to  be  "clear"  days  or  where 
the  term  "at  least"  is  added,  both  days  shall  be  excluded.  [545 ; 
E.  972;  O.  344.] 

554.  Where  the  time  for  doing  any  act  or  taking  any  pro- 
ceeding expires  on  a  Sunday  or  other  day  on  which  the  offices 
are  closed,  such  act  or  proceeding  shall  so  far  as  regards  the 
time  of  doing  or  taking  the  same  be  held  to  be  duly  done  or 
taken  if  done  or  taken  on  the  day  on  which  the  offices  shall  next 
be  open.    [547 ;  E.  963 ;  O.  345.'] 

555.  The  day  on  which  an  order  that    a  party  do    give 
*<*,      «    security  for  costs  is  served  and  the  time  until  and  including  the 
ko°ned  $* ^  day  on  which  the  security  is  given  shall  not  be  reckoned  in  the 

computation  of  the  time  allowed  for  taking  any  proceeding  in 
the  action.     [E.  966;  0.  346.] 


Time  expiring 
on    Sunday, 
etc.  fl 


•v 


Time  for 
giving  security 
for  c 
when 
be  recko 


Enlargement 
or  abridgment 
of  time        v 

f? 


Two  clear 
days'  notice 


Time  for 
serrioe  of 
pleadings,  etc. 


556.  The  court  or  a  judge  may  enlarge  or  abridge  the  time 
appointed  by  these  Rules  or  any  Rules  relating  to  time  or  fixed 
by  any  order  for  doing  any  act  or  taking  any  proceeding  upon 
such  terms  as  may  be  just;    and  such  enlargement  may  be 
ordered  although  the  application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed.     [548; 
E.  967  ;O.  353.] 

557.  The  time  for  delivering,  amending  or  filing  any  plead 
ing,  answer  or  other  document  may  be  enlarged  by  consent  in 
writing  without  application  to  the  court  or  a  judge.     [E.  968 : 
0.  347.] 

558.  Unless  the  court  or  a  judge  gives  leave  to  the  contrary 
A  there  shall  be  at  least  two  clear  days  between  the  service  of 
^    notice  of  motion  or  petition  and  the  day  for  hearing.     [460  & 

475;  700  &  737;  O.  348.] 

559.  Service  of  pleadings,  notices,  orders  and  other  proceed- 
ings shall,  unless  otherwise  ordered,  be  effected  on  Saturday* 
before  one  o'clock  in  the  afternoon  and  on  other  days  before 
the  hour  of  five  o'clock  in  the  afternoon.    Service  effected  after 
five  o'clock  on  any  week  day  except  Saturday  shall  be  deemed 
to  have  been  effected  on  the  following  day.     Service  effected 
after  one  o'clock  on  Saturday  shall  be  deemed  to  have  been 
effected  on  the  following  Monday.     [544 ;  E.  971 ;  0.  349.] 
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560.  An  attendance  on  a  motion  in  chambers  or    on    an  "f/^"^0™8 
appointment  before  a  master  or  other  officer  for  half  an  houi  aha^™  *n 
next  immediately  following  the  time  of  the  return  thereof  shall,  appMnuLnT 
in  the  absence  of  the  opposite  party,  be  deemed  a  sufficient  te  sufflclent 
attendance.     [O.  350.] 

561.  Unless  otherwise  directed  by  the  court  or  a  judge,  no  ^lon,  jjme 
trials  shall  be  held  or  contested  motions  heard  during  vacation  to'  be  reckoned 
and  the  time  of  vacation  shall  not  be  reckoned  in  the  computa- 

tion of  the  times  appointed  by  order  or  allowed  by  these  Rules 
for  amending  or  delivering  any  pleading: 

Provided,  however,  that  in  default  of  defence  being  delivered 
the  plaintiff  may  proceed  as  hereinbefore  provided  unless  the 
defendant  filed  an  affidavit  stating  that  in  the  belief  of  the 
deponent  the  defendant  has  a  good  defence  on  the  merits  and 
intends  to  defend  the  action.  [549;  E.  965;  0.  352.] 


• 

3<\be: 


*<M 
•"' 


562.  The  vacations  of  the  Supreme  and  District  Courts  shall  J1C±TJH 

•*•  jMipreme  ana 

District  Court* 

(a)  The  long  vacation  to  consist  of  the  months  of  July  and 
August  ; 

(6)  The  Christmas  vacation  to  consist  of  the  period  from  the 
22nd  day  of  December  to  the  6th  day  of  the  following  January, 
both  days  inclusive.  [549  ;  E.  948  ;  O.  354.] 

563.  A  party  suing  or  defending  by  a  solicitor  may  change  ^^^ 
his  solicitor  by  filing  in  the  office  in  which  the  action  or  matter* 

is  being  carried  on  and  serving  upon  the  opposite  party  or  his 
solicitor  notice  of  such  change;  and  until  such  notice  is  filed 
and  served  the  former  solicitor  shall  be  considered  as  the 

solicitor  of  the  party.     [11;  E.  44;  0.  335.] 

*/ 

FORM   OF  JUDGMENTS  AND   ORDERS. 

564.  Judgments  and  orders  shall  be  divided  into  convenient  Amenta 

,°,  iini  -i  .          and  orders  to 

paragraphs  and  such  paragraphs  shall  be  numbered  consecutive-  »  divided  into 

ly.          [O.  620.]  paragraphs 


\X(\ 

Bv 


^3       565.  It  shall  not  be  necessary  in  any  judgment  or  order 

reserve  liberty  to  apply,  but  any  party  may  apply  to  the  court  not 
from  time  to  time  as  he  may  be  advised.     [0.  622.] 

L  \i  \       566.  Every  judgment  or  order  shall  show  on  its  face  the  day  JSji  8nd 
of  the  week,  month  and  year  on  which  it  was  given  or  made,  name  of  judge 
and  if  given  or  made  by  an  officer  or  by  a  judge  or  judges  shall  giying 
show  the  name  or  names  of  such  judge  or  judges.     [467;  E. 
708  ;  0.  623  &  629.] 

/.  7)         567.  Judgments  and  orders  of  the  Appellate  Division  of  the  Setntlin« 
vrr     Supreme  Court  shall  be  settled  by  the  registrar  at  the  pi  ace  Nation  aad 
where  the  case  is  argued  or  the  order  made.  thereof 

(2)  Judgments  and  orders  of  a  single  judge  shall  be  settled 
by  the  clerk  or  deputy  clerk  of  the  court  for  the  judicial  district 
within  which  the  judgment  is  pronounced  or  order  made. 
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Pate  of 
judgment 
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Signing   of 
judgment 


(3)  The  minutes  of  any  judgment  or  order  when  so  settled 
may  be  varied  by  the  court  or  a  judge  on  the  application  of 
either  party.  [0.  625.] 

568.  Notice  of  settling  minutes  of  a  judgment  or  order  shall 
not  be  given  unless  by  direction  of  the  officer  by  whom  the  judg- 
ment or  order  is  to  be  settled,  nor  until  the  proposed  minutes 
of  the  judgment  or  order  have  been  prepared  by  or  delivered 
to  the  officer  by  whom  the  same  are  to  be  settled;  the  notice 
shall  be  by  an  appointment  signed  by  him,  a  copy  whereof  shall 
be  served.    The  proposed  minutes  shall  remain  in  his  office  for 
inspection  until  settled  or  passed  and  any  party  may  take  a 
copy  thereof.     [O.  626.] 

569.  Where  a  notice  is  given  to  settle  minutes  of  a  judg- 
ment or  order  and  the  party  served  attends  thereon,  but  the 
party  giving  the  notice  does  not  attend  or  is  not  prepared  to 
proceed,  the  officer  settling  the  judgment  or  order  may  proceed 
ex  parte  to  settle  the  minutes  or  may  in  his  discretion  order  the 
party  giving  the  notice  to  pay  the  other  party  the  costs  of  his 
attendance ;  or  if  a  party  served  asks  for  delay,  the  officer  may 
grant  the  delay  on  such  terms  as  he  thinks  reasonable  as  to  pay- 
ment of  costs  or  otherwise.     [O.  627.] 

570.  Judgments  or  orders  of  the  Appellate  Division  of  the 
Supreme  Court  shall  be  signed  by  the  registrar  or  acting  regis- 
trar thereof. 

(2)  Judgments  and  orders  of  a  court  other  than  the  Appel- 
late Division  of  the  Supreme  Court  and  judgments  by  default 
shall  be  signed  by  the  clerk  or  deputy  clerk  of  the  court  in 
whose  office  the  action  or  proceeding  was  commenced,  unless 
otherwise  ordered. 

(3)  Orders  made  by  a  judge  or  master  in  chambers  may  be 
signed  by  the  chamber  clerk  or  by  the  clerk  or  deputy  clerk  of 
the  court  in  whose  office  the  action  or  proceeding  was  com- 
menced, but  the  judge  making  an  order  may  himself  sign  the 
same. 

(4)  Orders  made  by  an  officer  sitting  in  chambers  shall  be 
signed  by  him.     [O.  628,  634.] 

571.  Every  judgment  or  order  pronounced  or  directed  by 
the  court  or  a  judge  shall  be  dated  as  of  the  day  on  which  such 
judgment  or  order  is  pronounced  or  directed  and  shall  take 
effect  from  that  date  unless  otherwise  directed.     [328  &  329;  E. 
571  ;0.  629.] 

572.  In  all  cases  the  judgment  pronounced  by  the  court 
may  be  signed  forthwith,  unless  otherwise  ordered.     [O.  630.] 

573.  Where  judgment  may  be  signed  upon  the  filing  of  any 
affidavit  or  production  of  any  document,  the  officer  shall  ex- 
amine the  affidavit  or  document  produced  and  if  the  same  be 
regular  and  contain  all  that  is  by  law  required,  he  shall  enter 
judgment  accordingly.     [331;  E.  574;  0.  631.] 
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574.  Where  judgment  may  be  signed  pursuant  to  any  order 
or  certificate,  the  production  of  such  order  or  certificate  shall  be 
a  sufficient  authority  to  the  officer  to  sign  judgment  accordingly 
upon  the  condition,  if  any,  specified  by  such  order  or  certificate. 
[332  ;E.  575;  0.632.] 

575.  Every  judgment  or  order  shall  be  entered  by  filing  aj^JJJ 
true  copy  thereof  with  the  officer  issuing  the  same,  who  shall 
make  a  note  of  such  entry  and  the  date  thereof  at  the  foot  of 
such  judgment  or  order.     [327 ;  E.  569 ;  O.  635,  636,  637.] 

/•/it        576.  Where  a  judgment  or  order  is  obtained  upon  a  con-  0£e™ 

iv/J.  "., .    .  °       .  i  •     i         •    i        i         •      i  obtained   on 

IW'  dition  and  the  condition  is  not  complied  with  the  judgment  or  condition 
order  shall  be  deemed  to  have  been  waived  or  abandoned  as  far 
as  the  same  is  beneficial  to  the  person  obtaining  the  same,  and 
any  person  interested  in  the  matter  on  the  breach  or  non-per- 
formance of  the  condition  may  either  take  such  proceedings  as 
the  judgment  or  order  in  such  case  may  warrant,  or  such 
proceedings  as  might  have  been  taken  if  the  judgment 
or  order  had  not  been  made,  unless  the  court  or  a  judge  shall 
otherwise  direct.  [337 ;  E.  580 ;  0.  638.] 

ENFORCEMENT  OF  JUDGMENT  AND  ORDERS. 
WRITS  OF  EXECUTION. 

577.   (a)   "Judgment  creditor"  shall  mean  the  party  or  per- .I."^^ttlon 
son  who  is  entitled  to  receive  payment  or  to  enforce  a  judgment  "editor 
or  order. 

(6)   "Judgment  debtor"  or  "debtor"  shall  mean  the  party ^?0gr™ent 
or  person  to  make  payment  under  any  judgment  or  order  or 
against  whom  the  same  may  be  enforced.     [O.  835.] 

/<M  578.  An  order  of  the  court  or  a  judge  may  be  enforced  |£*£ 
against  all  persons  bound  thereby  in  the  same  manner  as  a""*0™ 
judgment  to  the  same  effect.  [350;  E.  602.] 

L<»|        579.  Any  judgment  for  the  payment  of  money  into  court  Enforcement 
may  be  enforced  by  any  mode  by  which  a  judgment  for  thertCS 


payment  of  money  to  a  person  mav  be  enforced.     [E.  582 ; into  court 
0.  839.] 

Q         58O.  Where  money  other  than  for  costs  is  recovered  by  orPayment  lnto 
on  behalf  of  an  infant  or  a  person  of  unsound  mind  by  his  mo^'due 
guardian,  next  friend  or  committee  or  on  behalf  of  a  class,  theto  lnfants>  etc- 
same  shall,  unless  otherwise  ordered,  be  paid  into  court  subject 
to  further  order,  and  no  payment  to  the  guardian,  next  friend 
or  committee  of  moneys  due  to  such  infant  or  person  of  unsound 
mind  or  person  having  the  conduct  of  proceedings  on  behalf  of 
the  class,  otherwise  than  for  the  costs  of  the  action,  shall  be  a 
valid  discharge  as  against  the  infant  or  person  of  unsound  mind 
or  the  class.     [0.840.] 
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581.  Every  writ  of  execution  for  the  levying    of   moneys 
directed  to  be  paid  into  court  shall  be  endorsed  by  the  officer 
issuing  the  same  with  the  following  notice:  "All  moneys  made 
under  this  execution,  other  than  costs,  are  to  be  paid  into  court 
by  the  sheriff."    [0.  840.] 

582.  Where  a  judgment  is  to  the  effect  that  any  party  is 
entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of  any 
condition  or  contingency,  the  party  so  entitled  may,  upon  the 
fulfilment  of  the  condition  or  contingency  and  demand  made 
upon  the  party  against  whom  he  is  entitled  to  relief,  apply  to 
the  court  or  a  judge  for  leave  to  issue  execution  against  such 
party.    The  court  or  judge  may  order  that  execution  issue  ac- 
cordingly or  may  direct  that  any  issue  or  question  necessary  for 
the  determination  of  the  rights  of  the  parties  be  tried  in  any  way 
in  which  a  question  arising  in  an  action  may  be  tried.     [342 ; 
E.  587 ;  0.  841.] 

583.  Every  person  to  whom  any  sum  of  money  or  any  costs 
are  payable  under  a  judgment  shall  be  entitled  immediately  to 
issue  one  or  more  writs  of  fieri  facias  to  enforce  payment  there- 
of, subject  nevertheless  as  follows: 

(a)  If  the  judgment  is  for  payment  within  a  period  therein 
mentioned  the  writ  shall  not  be  issued  until  after  the  expiration 
of  such  period  unless  otherwise  ordered. 

(6)  The  court  or  judge  may  at  or  after  the  time  of  giving 
judgment  stay  execution  for  such  period  as  shall  seem  just,  or 
may  remove  or  extend  any  stay  already  granted.  [338,  364; 
E.  595  ;O.  843.] 

writs  to  be  584.  Every  writ  of  fieri  facias  shall  be  issued  against  both 

against  both  -•?.  -  /.  '  ,  rnnt      /-\     a  A  4   i 

goods  and  lands  the  goods  and  lands  of  the  debtor.     [ob4;  O.  844. J 

585.  A  writ  of  venditioni  exponas  may  be  issued  against 
goods  alone  or  against  lands  alone.  [E.  617;  O.  845.] 


Time  to  sue 
out  fl.  fa. 
to  enforce 
payment   of 
money  or  costs 


Venditioni 
exponas 


Writ  of 

possession! 


,  ,._        586.  A  judgment  for  the  recovery  or  for  the  delivery  of  the 
/  ^vpossession  of  land  may  be  enforced  by  writ  of  possession. 


E.  583;  0.  846.] 


[339; 


Separate  writs 
for  possession 


587.  Where,  by  any  judgment  any  person  therein  named  is 
directed  to  deliver  up  possession  of  any  lands  to  some  other 
person  on  or  at  any  specified  time  after  being  served  with  the 
judgment,  the  person  prosecuting  the  same  shall,  without  any 
further  order  for  that  purpose,  be  entitled  to  issue  a  writ  of 
possession  on  filing  an  affidavit  showing  due  service  of  the  judg- 
ment and  that  the  same  has  not  been  obeyed.     [371 ;  E.  645 ; 
0.  847.] 

588.  A  writ  of  possession  shall  have  the  effect  of  a  writ  of 
assistance  as  well  as  of  a  writ  of  habere  facias  possessioncm. 
[0.  848.] 

589.  Upon  a  judgment  for  the  recovery  of  land  and  money, 
whether  for  costs  or  otherwise,  there  may  be  either  one  writ  or 
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separate  writs  of  execution  for  the  recovery  of  possession  and 
for  the  money  at  the  election  of  the  partv  entitled  to  recover 
the  same.  [372 ;  E.  646 ;  O.  849.] 

590.  Where  judgment  has  been  entered  for  the  recovery  of  ^r11itveof         '^ 
specific  property  other  than  land  or  money,  or  the  value  thereof, 

the  judgment  creditor,  where  recovery  or  delivery  of  the  prop- 
erty in  specie  is  desired,  shall  be  entitled  to  a  writ  of  delivery 
and,  in  case  of  the  property  not  being  returned,  a  judge  may 
order  that  the  judgment  debtor  be  arrested  and  detained  in 
prison  until  he  complies  with  the  terms  of  the  writ  and  also 
that  the  goods  and  chattels  of  the  judgment  debtor  to  double  the 
value  of  the  property  in  question  be  taken  and  kept  until  the 
further  order  of  the  court  to  enforce  obedience  to  the  writ,  or 
that  a  writ  of  sequestration  may  issue;  or,  at  the  option  of  the 
judgment  creditor,  the  judge  may  order  the  sheriff  to  make  of 
the  judgment  debtor's  goods  the  value  of  such  property,  but  the 
judgment  creditor  shall,  either  by  the  same  or  by  a  separate 
writ  of  execution  (to  be  issued  in  the  ordinary  manner)  be  en- 
titled to  have  made  of  the  judgment  debtor's  goods  and  lands 
the  damages  and  costs  awarded  and  interest.  [340,  370;  E. 
647,  648  ;O.  852.] 

591.  A  judgment  requiring  any  person  to  do  any  act  other  writ  of         VH 
than  the  payment  of  money,  or  to  abstain  from  doing  anything,  o^mmitui 
may  be  enforced  by  writ  of  attachment  or  by  committal.    [341 ; 

E.  585;  0.  853.] 


592.  A  writ  of  attachment  shall  not  be  issued  without  thewrit°f  , 

attachment 


leave  of  the  court  or  a  judge  on  notice  to  the  person  against  notBtto"Tssue      ' 
whom  the  attachment  is  to  be  issued.     [E.  621  ;  O.  855.] 

593.  Writs  of  sequestration  shall  be  directed  to  the  sheriff  Writ  °f  .. 

i  ii  •  it         r/-\     o/>/\  -i  sequestration 

unless  otherwise  ordered.     [O.  860.] 

594.  In  case  an  order  has  been  made  by  the  court  or  a  judge  Relief  of 
that  a  person  be  committed  to  gaol  for  contempt  of  court  and  rommuted 
there  detained  and  imprisoned  until  such  person  shall  havefor  eontempt 
purged  his  said  contempt,  if  it  be  made  to  appear  that  such 
person  is  in  actual  custody  under  such  order,  the  court  or  judge 

may,  upon  such  notice  as  may  be  directed,  modify  and  change 
the  order  and  limit  the  term  of  imprisonment  under  such  order 
or  grant  such  other  relief  as  may  in  the  nature  and  circum- 
stances of  the  case  seem  just,  but  any  relief  that  may  be  granted 
to  any  such  person  shall  not  relieve  him  from  any  civil  liability 
to  any  other  person.  [O.  861.] 


595.  Any  judgment  against  a  corporation  wilfully  disobeyed  ^execution 
ay,  by  leave  of  a  judge,  be  enforced  by  execution  against  the  *oi»t  empanti 

corporate  property  or  by  attachment  against  the  directors  orlffiLrtor 
other  officers  thereof  or  by  writ  of  sequestration  against  their  oy  writ  of 
property.     [Alta.  354;  E/609;  N.B.  524.] 

596.  If  a  mandamus  granted  in  an  action  or  otherwise  or  aEnforcement 
mandatory  order,  injunction  or  judgment  for  the  specific  per-° 
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forrnance  of  any  contract  is  not  complied  with,  the  court  or  a 
judge,  besides  or  instead  of  proceedings  against  the  disobedient 
party  for  contempt,  may  direct  that  the  act  required  to  be  done 
may  be  done  so  far  as  practicable  by  the  party  by  whom  the 
judgment  has  been  obtained  or  some  other  person  appointed 
by  the  court  or  judge,  at  the  cost  of  the  disobedient  party;  and, 
upon  the  act  being  done,  the  expenses  incurred  may  be  ascer- 
tained in  such  manner  as  the  court  or  judge  may  direct  and 
execution  may  issue  for  the  amount  so  ascertained  and  costs. 
[353  ;E.  608  ;  O.  862.] 


yean 


Execution  in 

case  of  persons 

not  parties 


Praecipe 
for   writ  . 


q     597.  As  between  the  original  parties  to  a  judgment  or  order, 
5  \execution  may  issue  at  any  time  within  six  years  from  the  date 
of  the  judgment  or  order.  [348;  E.  600;  0.  863.] 

598.  Where  the  six  years  have  elapsed  or  any  change  has 
taken  place  by  death  or  otherwise  in  the  parties  entitled  or  liable 
to  execution,  the  party  alleging  himself  to  be  entitled  to  execu- 
tion may  apply  to  a  judge  for  leave  to  issue  execution  accord- 
ingly or  to  amend  any  execution  already  issued,  and  such  judge 
may  make  an  order  to  that  effect  or  may  order  that  any  issue 
or  question  necessary  to  determine  the  rights  of  the  parties  shall 
be  tried  in  any  way  in  which  a  question  in  an  action  may  be 
tried.     [348 ;  E.  601 ;  O.  684 ;  N.B.  146,  31.] 

599.  Any  person  not  being  a  party  to  a  cause  or  matter  who 
obtains  any  order  or  in  whose  favour  any  order  is  made  shall 
be  entitled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party ;  and  any  person  not  being  a  party 
against  whom  obedience  to  any  judgment  or  order  may  be 
enforced  shall  be  liable  to  the  same  process  for  enforcing  obed- 
ience to  such  judgment  or  order  as  if  he  were  a  party.     [351 ; 
E.  604  ;0.  865.] 

GOO.  A  writ  of  execution  shall  be  issued  or  renewed  only 
upon  praecipe.    [344 ;  E.  590 ;  0.  866.] 


Endorsements 


'6O1.  Every  writ  of  execution  shall  bear  date  of  the  day  on 
which  it  is  issued.     [346 ;  E.  592 ;  O.  867.] 

602.  Every  writ  of  execution  shall  be  endorsed  with    the 
name  and  place  of  abode  or  office  of  business  of  the  solicitor 
issuing  the  same,  and  if  he  issues  the  same  as  agent  for  another 
solicitor,  the  name  and  place  of  abode  of  such  other  solicitor 
shall  also  be  endorsed;  where  a  solicitor  is  not  employed,  the 
writ  shall  be  endorsed  with  a  memorandum  stating  that  the 
same  has  been  issued  by  the  plaintiff  or  defendant  in  person 
with  the  name  of  the  city,  town  or  other  place,  and  also  tht, 
name  of  the  street  and  number,  if  any  there  be,  of  the  house 
where  he  resides.     [E.  591 ;  O.  868.] 

603.  Every  writ  of  execution  for  the  recovery  of  money  shall 
be  endorsed  with  a  direction  to  the  sheriff  or  other  officer  or 
person  to  whom  the  writ  is  directed  to  levy  the  money  really 
due  and  payable  and  sought  to  be  recovered  under  the  judg- 
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ment,  stating  the  amount  and  also  to  levy  interest  thereon,  if 
sought  to  be  recovered,  at  the  rate  provided  by  law  from  the 
time  when  the  judgment  was  entered: 

Provided  that  in  cases  where  there  is  an  agreement  between 
the  parties  that  a  higher  rate  of  interest  shall  be  secured  by  the 
judgment,  the  endorsement  may  be  to  levy  at  the  rate  so  agreed. 
[347;  E.  594;  0.  869.] 

6O3a.  Every  writ  of  execution  for  recovery  of  money  shall 
be  in  Form  E  in  schedule  hereto  with  such  variations  as  cir- 
cumstances may  require. 

604.  Unless  otherwise  provided  by  any  Statute,  and  except  £fur^yof 
for  the  purposes  of  such  Statute,  every  writ  of  execution  shall  execution 
remain  in  force  so  long  as  the  judgment  on  which  it  is  issued 
remains  in  force.     [346;  E.  598;  O.  872.] 

605.  Every  writ  of  execution  issued  or  renewed  prior  to  the^™™1  *  rt 
first  day  of  September,  1914,  may  be,  before  the  expiration  of  °         /' 
two  years  from  the  date  of  such  issue,  renewed  in  the  manner 
hereinafter  provided  and  upon  such  renewal  such  writ  shall, 

except  as  in  the  next  preceding  Rule  provided,  remain  in  force 
so  long  as  the  judgment  upon  which  it  was  issued  remains  in 
force.  [346  ;E.  598  ;0.  872.] 

606.  When,  for  the  purposes  of  any  Statute,  a  writ  of  execu-      ^  .A 
tion  requires  to  be  renewed,  such  writ  or  the  renewed  writ  may       /  '* 
at  any  time  before  the  time  when  it  requires  to  be  renewed,  be 

so  renewed  by  being  marked  in  the  margin  or  at  the  foot  with  a 
memorandum  signed  by  the  clerk  to  the  effect  following:  "Re- 
newed from  the day  of " 

[346;E.  598 ;O.  872.] 

607.  The  sheriff  shall,  upon  the  receipt  of  a  writ  of  execu- ^fndd°^ment 
tion  or  renewal -thereof,  endorse  thereon  the  year,  the  month,  of  reaceipt 
the  day,  the  hour  and  minute  when  same  was  received. 

608.  Upon  every  execution  there  may  be  levied,  in  addition  Poundage'  etc-     *j 
to  the  sum  recovered  by  the  judgment,  the    poundage,  fees,  / 
expenses  of  execution  and  interest  and  the  amount  recovered. 
[347&373;E.  593 ;  O.  871.] 

609.  Subject  to  the  provisions  of  any  Statute  a  writ  of  execu-  Date  of 
tion  shall  bind  the  goods  of  the  judgment  debtor  from  the  time 

of  the  delivery  thereof  for  execution  to  the  sheriff  of  the  judicial 
district  within  which  the  goods  are  situate,  but  not  so  as  to 
prejudice  the  title  to  such  goods  acquired  by  any  person  in  good 
faith  and  for  valuable  consideration,  unless  such  person  had. 
at  the  time  when  he  acquired  his  title,  notice  that  such  writ  had 
been  delivered  to  the  sheriff  and  remained  in  his  hands  unex 
cuted.  [356.] 

610.  Shares  in  any  corporation  having  transferable  shares  seizure  of 
may  be  seized  under  execution  and  sold  thereunder    in    theshares 
manner  hereinafter  provided.     [O.  Statutes,  1909,  c.  47,  s.  10.] 
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Seizure  of 
equitable 
interests   in 
personal 
property 


Seizure  of 
money  and 
securities  for 
money 


Oil.  The  sheriff  on  being  informed  on  behalf  of  the  execu- 
tion creditor  that  the  execution  debtor  has  such  shares  and  on 
being  required  to  seize  the  same  shall  forthwith  serve  a  copy 
of  the  execution,  together  with  a  notice  that  all  the  shares  of 
the  execution  debtor  are  seized  thereunder  upon  the  corporation 
at  its  place  of  business  within  the  province  where  transfers  of 
shares  may  be  notified  and  entered  by  the  corporation  so  as  to 
be  valid  as  regards  the  corporation ;  and  from  the  time  of  service 
the  seizure  shall  be  deemed  to  be  made  and  no  transfer  of  the 
shares  by  the  execution  debtor  shall  be  valid  unless  and  until  the 
seizure  has  been  discharged;  and  every  seizure  and  sale  made 
under  the  execution  shall  include  all  dividends,  premiums,  bon- 
uses or  other  pecuniary  profits  upon  the  shares  seized,  and  the 
same  shall  not,  after  notice  as  aforesaid,  be  paid  by  the  bank  or 
company  to  anyone  except  the  person  to  whom  the  shares  have 
been  sold.  [O.S.  1909,  c.  47,  s.  11.] 

612.  Where  any  such  share  is  sold  the  sheriff  shall,  within 
ten  days  after  the  sale,  serve  upon  the  corporation  at  the  same 
place  as  in  the  next  preceding  Rule  mentioned  a  copy  of  the 
execution  with  his  certificate  endorsed  thereon  certifying   the 
sale  and  the  name  of  'the  purchaser,  who  shall  have  the  same 
rights  and  be  under  the  same  obligations  as  if  he  had  purchased 
the  shares  from  the  execution  debtor  at  the  time  of  the  service 
of  notice  of  the  writ  of  execution.     [Ib.  s.  13.] 

613.  Nothing  in  these  Rules  shall  affect  any  remedy  which 
the  execution  creditor  might,  without  these  Rules,  have  had 
against  any  such  shares  or  the  dividends,  premiums,  bonuses 
or  other  pecuniary  profits  in  respect  thereof ;  and  the  provisions 
of  the  next  preceding  Rules  shall  apply  to  such  remedy  in  so  far 
as  they  can  be  applied  thereto.     [Ib.  s.  14.] 

614.  The  sheriff  may  seize  and  sell  any  equitable  or  other 
right,  property,  interest  or  equity  of  redemption  in  or  in  respect 
of  any  goods  or  other  personal  property,  including  leasehold 
interests  in  land,  of  the  execution  debtor,  and  the  sale  shall 
convey  whatever  equitable  or  other  right,  property,  interest  or 
equity  of  redemption  the  execution  debtor  had  or  was  entitled 
to  in  or  in  respect  of  the  goods  or  other  personal  property  at  the 
time  of  the  delivery  of  the  execution  to  the  sheriff  for  execu- 
tion.    [358;  O.S.  ib.  s.  17.] 

615.  The  sheriff  may  seize  any  money  or  bank  notes,  includ- 
ing any  surplus  of  a  former  execution  against  the  debtor,  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  mort- 
gages or  other  securities  for  money  belonging  to  the  person 
against  whom  the  execution  has  been  issued  and  may  hold  such 
cheques,  bills  of  exchange,  promissory  notes,  bonds  or  other 
securities  for  money  as  security  for  the  amount  directed  to  be 
levied  or  so  much  thereof  as  has  not  been  otherwise  levied  or 
raised ;  and  the  sheriff  may  sue  in  his  own  name  for  the  recovery 
of  the  sums  secured  thereby  and  for  the  enforcement  of  the 
security.     [359;  O.S.  ib.  s.  18.] 
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616.  The    transference    by  the    sheriff    to    the    execution  [ 
creditor  or  creditors  of  any  security  for  money  seized  under  the  by  sheriff  to 
next  preceding  Rule  shall  discharge  the  sheriff  to  the  extent  of  creditor" 
the  amount  due  thereon  and  secured  thereby.     [361.] 

617.  A  sheriff  shall  not  be  bound  to  sue  any  person  liable  ^berI5-  when 

.    .        *    j  bound  to  sue 

upon  such  cheque,  bill  of  exchange,  promissory  note,  bond  on  security 
mortgage  or  other  security,  unless  the  party  who  sued  out  thefor 
execution  furnishes  sufficient  security  to  indemnify  the  sheriff 
from  all  costs  arid  expenses  to  be  incurred  in  the  prosecution 
of  the  action,  or  to  which  he  may  become  liable  in  consequence 
thereof,  and  the  expenses  of  the  security  not  exceeding  $5  may 
be  deducted  from  any  money  recovered  in  the  action.     [359, 
O.S.  ib.  s.  21.] 

618.  A  sheriff  shall  not,  without  written  instructions  and  aKf'to*!^ 
sufficient  bond  of  indemnity,  be  obliged  to  seize  property  which  property  in 
is  in  the  possession  of  a  third  person  claiming  the  same  and  not  S^arty* 
in  the  possession  of  the  debtor  against  whose  property  the  execu- clalmant 
tion  was  issued. 

(2)  The  instructions  shall  specify  the  property  in  such  a  way 
as  to  enable  the  sheriff  to  identify  it. 

(3)  The  bond  shall  be  assignable  to  the  claimant  and  shall 
be  conditioned  that  the  persons  executing  the  same  shall  be 
liable  for  the  damages,  costs  and  expenses  which  the  sheriff  or 
the  claimant  may  be  put  to  by  the  seizure  and  subsequent  pro- 
ceedings, including  interpleader  proceedings,  if  any,  which  he 
does  not  recover  from  other  persons  who  ought  to  pay  the  same. 

(4)  If  the  sheriff  is  not  satisfied  with  the  bond  offered  the 
matter  in  difference  shall  be  determined  by  a  judge. 

(5)  The  taking  of  a  bond  of  indemnity  under  this  Rule  shall 
not  affect  the  right  of  the  sheriff  to  apply  for  relief  by  inter- 
pleader.    [O.S.  ib.  s.  22.] 

619.  The  sheriff  may  seize,  under  a  writ  of  execution,  any Selzure  of 
registered  mortgage  or  encumbrance  in  favour  of  the  execution  %£££  or 
debtor,  whether  upon  lands  or  goods,  by  delivering  a  notice  in encumbranM 
writing  of  such  seizure  to  the  registrar  or  clerk,  in  whose  office 

such  mortgage  or  encumbrance  is  registered,  but  no  such  mort- 
gage or  encumbrance  shall  be  affected  or  changed  by  any  wri* 
of  execution  until  delivery  of  such  notice.  [360.] 

620.  The  mortgagor  or  person  liable  to  pay  the  moneys 
secured  by  a  mortgage  or  encumbrance  seized,  as  hereinbefore 
provided,  shall  after  such  seizure,  pay  to  the  sheriff  all  moneys 
then  or  thereafter  payable,  and  any  payment  made  to  the  execu- 
tion debtor  after  notice  or  actual  knowledge  of  such  seizure 
shall  be  ineffective  as  against  the  sheriff  and  the  execution 
creditor.     [360.] 

621.  Where  any  goods  or  chattels  are  seized  in  execution,™,^  ofto 
under  a  writ  of  execution,  the  sheriff  shall,  on  request,  deliver  TneVTtc.0 
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to  the  owner,  his  agent  or  servant,  an  inventory  thereof  before 
they  are  removed  from  the  premises  on  which  they  have  been 
so  seized.  [0.  875.] 

622.  Unless  a  judge  otherwise    orders,  personal    property 
seized  under  a  writ  of  execution  shall  be  sold  by  public  auction 
after  at  least  ten  days'  notice,  but  no  mortgage  or  other  security 
for  money  shall  be  sold  except  by  leave  of  a  judge,  and  then 
only  under  such  conditions  as  to  him  shall  seem  meet. 

(2)  The  notice  of  sale  shall  be  posted  in  the  sheriff's  office 
and  in  at  least  five  public  places  in  the  locality  where  the  prop- 
erty is  to  be  sold ;  provided  that  if  the  property  consists  of  goods 
of  a  perishable  nature  or  is  of  such  a  character  as  not  to  allow 
of  a  delay  of  ten  days,  the  sale  may  be  made  on  such  notice  as 
the  nature  of  the  case  will  permit.  [357 ;  0.  875.] 

623.  The  sheriff  shall,  where  goods  or  lands  seized  by  him 
under  a  writ  of  execution  remain  unsold  in  his  hands  for  want 
of  buyers,  state  in  his  return  of  "goods  or  lands  on  hand  for 
want  of  buyers"  the  time  and  place,  when  and  where  such  goods 
or  lands  were  offered  for  sale  by  him  and  the  names  of  at  least 
three  persons  who  were  present  at  the  time  of  such  attempted 
sale,  if  so  many  were  present,  but  if  so  many  were  not  present 
then  the  names  of  those  who  were  present,  if  any,  and  that  there 
were  no  others ;  and  if  no  person  was  present,  then  he  shall  state 
that  fact.     [0.  876.] 

624.  The  sheriff  shall  not  sell  lands  under  a  writ  of  execu- 
tion within  less  than  twelve  months  from  the  day  on  which  the 
writ  is  delivered  to  him,  unless  a  judge  under  special  circum- 
stances shall  otherwise  order.     [364;  6.  877  &  878.] 

625.  Unless  a  judge  otherwise  orders,  lands  shall  not  be  sold 
under  any  writ  of  execution  by  the  sheriff  until  after  he  has 
made  a  return  of  nulla  bona  in  whole  or  in  part.    [O.  879.] 

626.  If  the  amount  authorized  to  be  made  and  levied  under 
a  writ  of  execution  is  made  and  levied  thereunder  out  of  goods 
and  chattels,  the  persons  issuing  the  writ  shall  not  be  entitled 
to  the  expenses  of  any  advertising  of  lands  thereunder.     [368 ; 
O.  880.] 

627.  No  lands  shall  be  sold  under  a  writ  of  execution  by 
the  sheriff  until  he  has  given  such  notice  by  advertising  and 
otherwise  as  a  judge  shall  direct,     [364 ;  0.  882  &  1268.] 

628.  Any  sale  by  the  sheriff  of  goods  or  lands  may  be  ad- 
journed as  may  be  necessary.     [365.] 

629.  The  sheriff  to  whom  a  writ  of  execution  is  directed  shall 
endorse  on  such  writ  all  necessary  returns  thereto  in  respect 
of  his  proceedings  thereon  as  to  goods  and  chattels,  and  shall 
return  a  certificate  of  such  endorsements  in  lieu  of  the  writ. 
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630.  Upon  a  return  by  the  sheriff  of  goods  or  lands  on  hand^e0Jf        ,)WL^   ' 
for  want  of  buyers  a  writ  of  venditioni  exponas  may  be  issued  venditioni  p 

for  the  sale  of  such  goods,  or  lands,  as  the  case  may  be,  and  the  ex 
original  writ  of  execution  shall  remain  in  force  for  the  residue. 
[0.  884.] 

631.  Any  party  entitled  by  the  practice  of  the  court  to  call  ^within      /i"J 
for  the  return  of  a  writ  of  execution  may  make  a  demand  in  six  days  after     |  ^ 
writing  upon  the  sheriff  therefor,  and  the  sheriff  shall  there- del 

upon    make    a   return    to  the  writ  within  six  days    after    the 
demand  has  been  made.    [E.  706 ;  0.  885.] 


632.  The  sheriff  shall  file  the  certificate  of   return  in   tr. 

office  from  which  the  writ  issued  and  the  officer  with  whom  it  of  return 
is  filed  shall  endorse  thereon  the  day  and  hour  of  such  filing. 
[0.  886.] 

633.  If  the  sheriff  fails  to  make  the  return,  a  judge  may£aa 
make  an  order  for  the  committal  of  the  sheriff  or  such  other 
order  as  may  be  just.     [E.  706 ;  0.  890  &  894.] 

DISCOVERY  IN  AID  OF  EXECUTION. 

634.  Where  a  judgment  is  for  the  recovery  by  or  payment  Examination     */   7 

f    J  xi          •      i  .  -IVL  of    judgment  / 

to  any  person  of  money  or  costs,  the  judgment  creditor  may  debtors  before 
without  an  order  examine  the  judgment  debtor  upon  oath  before*  derk>  etc- 
a  clerk  or  deputy  clerk,  or  by  the  order  of  a  judge,  before  any 
other  person  to  be  named  in  such  order,  touching  his  estate  and 
effects  and  as  to  the  property  and  means  he  had  when  the  debt 
or  liability  which  was  the  subject  of  the  cause  or  matter  in 
which  judgment  has  been  obtained  against  him  was  incurred, 
or,  in  the  case  of  a  judgment  for  costs  only,  at  the  time  of  the 
commencement  of  the  cause  or  matter,  and  as  to  the  property 
and  means  he  still  has  of  discharging  the  said  judgment,  and 
as  to  the  disposal  he  has  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability,  or,  in  case  of  a  judgment 
for  costs  only,  since  the  commencement  of  the  cause  or  matter, 
and  as  to  any  and  what  debts  are  owing  to  him.  [380 ;  E.  610 : 
O.  900. 

635.  Where  the  judgment  is  against  a  corporation  the  judg-  o^™"™     1*£o 
ment  creditor  may  in  like  manner  examine  any  of  the  officers  corporations      ' 
of  such  corporation  upon  oath  touching  the  names  and  resi- 
dences of  the  members  of  the  corporation,  the  amount  and  par- 
ticulars of  stock  or  shares  held  or  owned  by  each  member  and 

the  amount  paid  thereon,  and  as  to  what  delots  are  owing  to  the 
said  corporation,  and  as  to  the  estate  and  effects  of  the  corpora- 
tion and  as  to  the  disposal  made  by  it  of  any  property  since 
contracting  the  debt  or  liability  in  respect  of  which  the  said 
judgment  was  obtained  or,  in  the  case  of  a  judgment  for  cost* 
only,  since  the  commencement  of  the  cause  or  matter.  [381 ; 
E.  610;  0.  902.] 

Examination 

636.  Where  judgment  has  been  obtained    as    aforesaid    a  persons  as  to 
judge,  on  the  application  of  the  judgment  creditor,  may  order  means'" 
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any  present  or  former  clerk  or  employee  of  the  judgment  debtor, 
or  any  person,  or  the  officer  or  officers  of  any  corporation  to 
whom  the  debtor  has  made  a  transfer  of  his  property  or  effects, 
exigible  under  execution,  since  the  date  when  the  liability  or 
debt  which  was  the  subject  of  the  action  in  which  judgment  was 
obtained,  was  incurred  or,  where  the  judgment  is  for  costs  only, 
since  the  commencement  of  the  cause  or  matter,  to  attend  before 
some  person  to  be  named  in  the  order  and  submit  to  be  exam- 
ined under  oath  as  to  the  estate  and  effects  of  the  debtor  and  as 
to  the  property  and  means  he  had  when  the  debt  or  liability 
aforesaid  was  incurred,  or,  in  the  case  of  a  judgment  for  costs 
only,  at  the  date  of  the  commencement  of  the  cause  or  matter, 
and  as  to  the  property  or  meana  he  still  has  of  discharging  the 
said  judgment  and  as  to  the  disposal  he  has  made  of  any  property 
since  contracting  such  debt  or  incurring  such  liability  and  as 
to  any  and  what  debts  are  owing  to  him.  The  examination 
shall  be  for  the  purpose  of  discovery  only  and  no  order  shall 
be  made  on  the  evidence  given  on  such  examination.  [380, 
381  ;E.  610;  0.  903.] 

637.  Where  the  judge  is  satisfied  that  there  is  reasonable 
ground  for  supposing  that  any  person  or  corporation  is  in  posses- 
sion of  any  property  of  the  judgment  debtor  exigible  under  exe- 
cution he  may  order  such  person  or  any  officer  of  the  said  cor- 
poration to  attend  and  submit  to  examination  viva  voce  upon 
oath  before  some  person  to  be  named  in  the  order,  touching  the 
property  and  means  of  the  judgment  debtor.  [0.  904.] 

038.  A  person  liable  to  be  examined  under  any  of  the  pre- 
ceding Rules  may  be  compelled  to  attend  and  testify  and  to 
produce  books  and  documents  in  the  same  manner  and  subject 
to  the  same  rules  of  examination  and  the  same  consequences 
of  neglecting  to  attend  or  refusing  to  disclose  the  matters  in 
respect  of  which  he  may  be  examined  as  in  the  case  of  a  party 
or  person  subject  to  examination  for  discovery  before  judgment. 
[382;  O.  905.] 

639.  A  person  liable  to  be  examined  may  be  served  with  an 
appointment  signed  by  the  person  before  whom  the  examina- 
tion is  to  be  held  and,  where  the  examination  is  to  take  place 
under  an  order,  also  with  a  copy  of  the  order ;  such  service  shall 
be  made  at  least  forty-eight  hours  before  the  time  appointed  for 
the  examination.    The  person  to  be  examined  shall  be  paid  the 
same  fees  as  a  witness  and  the  examination  shall  be  conducted 
in  the  same  manner  as  an  oral   examination    of   an    opposite 
party.     [382;  O.  906.] 

640.  Where  the  judgment  debtor  does  not  attend,  does  not 
allege  a  sufficient  reason  for  not  attending  or,  if  attending,  re- 
fuses to  disclose  his  property  or  his  transactions  or  does  not  make 
satisfactory  answers  respecting  the  same,  the  judge  may  order 
the  debtor  to  be  committed  to  gaol  until  he  shall  purge  his  con- 
tempt,    [0.  907.] 
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641.  Where  an  officer  of  a  corporation  does  not  attend  and  I;^  .  ,, 
does  not  show  a  sufficient  excuse  for  not  attending,  or,  if  attend-  corporation  '"M  tf 
ing,  refuses  to  disclose  any  of  the  matters  in  respect  of  which 

he  may  be  examined,  the  judge  may  order  him  to  be  committed 
to  gaol  until  he  shall  purge  his  contempt.  [O.  908.] 

642.  Where,  under  the  preceding  Rules,  a  person  has  been  Relief  of 

...  i  i  •  i       persons 

committed  to  gaol,  a  judge  may,  upon  such  notice  as  may  be  committed 
directed,  discharge  or  modify  the  order  committing  him  to  gaol, 
but  the  order  shall  not  relieve  such  person  from  any  civil  liabil- 
ity to  any  other  person.     [0.  909.] 

643.  Where  a  difficulty  arises  in  or  about  the  execution  or  ^*™i 
enforcement  of  a  judgment,  the  judgment  creditor  interested  arises 
may  apply  to  a  judge  who  may  make  such  other  order  thereon 
for  the  attendance  and  examination  of  any  party  or  person  as 
may  seem  just.     [381  ;  E.  611  ;  O.  910.] 

644.  The  costs  of  any  examination  in  aid  of  execution,  and  costs 
of  any  attachment  of  debts,  shall  be  in  the  discretion  of  a  judge. 
[383  ;E.  612;  O.  1139.] 

645.  The  filing  with  the  sheriff  of  a  certificate  of  the  amount  Authority  to 
of  any  costs  of  or  subsequent  to  judgment  payable  by  the  execu-  lev 

tion  debtor  to  the  execution  creditor  shall,  upon  a  direction  so 
to  do  being  endorsed  upon  the  original  writ  of  execution,  be  a 
sufficient  authority  to  the  sheriff  to  levy  such  costs  and  interest 
thereon  under  the  said  writ.  [E.  596.] 

STOP  ORDER. 

646.  Any  person  claiming  to  be  interested  in  any  money,  stop  orders  / 
stock  or  securities  in  court,  or  claiming  to  have  the  same  applied  ' 
towards  the  satisfaction  of  any  judgment  -or  execution  against 

the  person  to  whose  credit  such  money,  stock  or  securities  stand, 
may,  upon  an  affidavit  verifying  his  claim,  apply  to  a  judge  ex 
parte  for  an  order  directing  that  such  money,  stock  or  securities 
shall  not  be  paid  out  or  dealt  with  except  upon  notice  to  him. 

(2)  The  person  obtaining  any  such  order  may  be  ordered 
to  pay  any  costs,  charges  and  expenses  occasioned  thereby  to 
any  person  interested  in  the  money,  stock  or  securities  to  which 
such  order  relates.  [O.  82.] 

CHARGING  ORDERS. 

647.  Where  a  solicitor  has  been  employed  to  prosecute  or  order  for 
defend  any  cause,  matter  or  proceeding,  the  court  in  which  the  t^mr  of 
cause,  matter  or  proceeding  has  been  heard  or  is  pending,  or  ^j^  °° 
a  judge  thereof,  may  declare  such  a  solicitor  or  his  personal  recovered  or 
representative  to  be  entitled  to  a  charge  upon  the  property  of  pr 
whatever  nature,  tenure  or  kind,  recovered  or  preserved  through 

the  instrumentality  of  such  solicitor,  and  upon  such  declaration 
being  made,  such  solicitor  or  his  personal  representatives  shall 
have  a  charge  upon  and  against  and  a  right  to  payment  out  of 
the  property  so  recovered  or  preserved  for  the  taxed  costs, 


\ 
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charges  and  expenses  of  or  in  reference  to  such  cause,  matter  or 
proceeding ;  and  all  conveyances  and  acts  done  to  defeat  or  which 
may  operate  to  defeat  such  charge  or  right  shall,  unless  made  to 
a  boria  fide  purchaser  for  value  without  notice,  be  absolutely 
void  and  of  no  effect  as  against  such  charge  or  right. 

(2)  The  court  or  judge  may  make  such  order  for  taxation  of 
such  costs,  charges  and  expenses  and  for  the  raising  and  pay- 
ment of  the  same  out  of  the  said-property  as  may  seem  just;  but 
no  such  order  shall  be  made  where  the  right  to  recover  payment 
of  such  costs,  charges  and  expenses  is  barred  by  any  Statute 
of  Limitations.  [0.  1129.] 

GARNISHEE    PROCEEDINGS. 

Gamishee  648.  Any  plaintiff  in  an  action  for  a  debt    or    liquidated 

summons  on  ..  j     i      <•  f.          •     j  j  TL        i_ 

affidavit  demand  before  or  after  judgment  and  any  person  who  has 

obtained  a  judgment  or  order  for  the  recovery  or  payment  of 
'fa  money  may  issue  a  garnishee  summons  in  the  form  or  to  the 

effect  of  form  C  in  the  schedule  hereto.  Such  summons  shall  be 
issued  upon  the  plaintiff  or  judgment  creditor,  his  solicitor  or 
agent,  filing  an  affidavit: 

(a)  Showing  the  nature  and  amount  of  the  claim  or  judg- 
ment against  the  defendant  or  judgment  debtor  and  swearing 
positively  to  the  indebtedness  of  the  defendant  or  judgment 
debtor  to  the  plaintiff  or  judgment  creditor. 

(6)  Stating  to  the  best  of  the  deponent's  information  and 
belief  that  the  proposed  garnishee  (naming  him)  is  indebted  to 
such  defendant  or  judgment  debtor  and  is  within  Alberta  and 
giving  the  grounds  of  such  information  and  belief. 

(c)  Stating  in  the  case  of  the  garnishee's  having" more  than 
one  office  or   place  of   business,  the    place  at  which  or    office 
through  which  such  indebtedness  is  alleged  to  be  payable. 

(d)  Stating  further,  where  the  alleged  debt  sought  to  be 
attached  is  for  wages  or  salary,  the  residence  of  the  defendant 
or  judgment  debtor  and  the  nature  of  his  occupation  in  the  ser- 
vice of  the  garnishee  at  the  time  the  alleged  debt  was  incurred 
and  whether  or  not  the  debt  sued  for  or  in  respect  of  which  the 
judgment  was  recovered,  was  contracted  for  board  and  lodging. 

(e)  If  the  deponent  is  unable  to  give  all    the    particulars 
required  by  the  two  next  preceding  paragraphs,  it  will  be  suffi- 
cient if  he  give  such  particulars  as  are  within  his  knowledge 
and  state  that  after  reasonable  inquiry  he  has  been  unable  to 
ascertain  the  other  particulars. 

(2)  The  clerk  shall  endorse  on  the  summons  the  particulars 
required  to  be  stated  in  the  affidavit  by  clauses  (c)  and  (d). 
[384  ;E.  622  ;O.  911.] 

Provided  that  no  garnishee  summons  shall  issue  until  after 
judgment  in  any  case  where  the  defendant  is  a  mechanic,  work- 
man, labourer,  servant,  clerk  or  employee  engaged  upon  any 
railway  in  the  Province  of  Alberta  operated  under  the  provision? 
of  The  Railway  A  ct,  1919,  being  Chapter  68  of  9  and  10  George 
the  'Fifth,  of  the  Statutes  of  the  Dominion  of  Canada,  or  under 
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The  Railway  Act,  being  Chapter  48  of  the  Revised  Statutes 
of  Alberta,  1922,  for  the  purpose  of  attaching  any  wages  or 
salary  due  or  accruing  due  in  respect  of  such  employment ;  and 
any  summons  issued  in  contravention  hereof  shall  be  utterly 
null  and  void. 

649.  Service  of  such  summons  on  the  garnishee  shall  bindg^eheeof 
the  debt,  if  any,  due  or  accruing  due  from  the  garnishee  to  the  summons  and 

,„,'  *•      i  -11,  ,  •       i  f         i    •    i  Affect  thereof 

defendant  or  judgment  debtor  the  particulars  01  which  are 
given  in  the  affidavit  required  by  the  next  preceding  Rule,  or 
so  much  thereof  as  shall  be  necessary  to  satisfy  the  claim  of 
the  plaintiff  or  judgment  creditor  and  the  probable  costs;  such 
costs  shall  in  cases  of  doubt  be  fixed  by  a  judge  upon  applica- 
tion made  to  him  thereafter. 

(2)  The  garnishee  summons  may  be  served  whether  on  tht- 
garnishee,  defendant  or  judgment  debtor,  in  any  way  that  a 
statement  of  claim  may  be  served ;  and  the  provisions  relating 
to  service  of  a  statement  of  claim  shall  apply  to  service  of  n 
garnishee  summons. 

(3)  A  copy  of  the  garnishee  summons  shall  be  served  on  the 
defendant  or  judgment  debtor  (or  his  solicitor)  within  twenty 
days  after  service  on  the  garnishee  or  such  further  time  as  a 
judge  ex  parte  may  order. 

(4)  If  the  garnishee  has  more  than  one  office  and  it  appears 
from  the  affidavit  filed  that  moneys  alleged  to  be  due  to  the 
defendant  are  or  may  be  payable  through  some  other  office  of 
the  garnishee  than  that  at  which  the  garnishee  summons  is 
served,  and  a  notice  to  that  effect  is  served    along  with    the 
garnishee  summons,  the  person  in  charge  of  the  office  at  which 
the  garnishee  summons  and  the  notice  are  served  shall  forth- 
with notify  the  person  in  charge  of  the  office  at  which,  accord- 
ing to  the  notice,  moneys  alleged  to  be  due  to  the  defendant  are 
or  may  be  payable,  and  any  such  moneys  shall  be  deemed  to 
have  been  attached  as  and  from  the  time  the  notice  of  the 
garnishee  summons  is  actually  received  at  the  office  through 
which  such  moneys  are  payable,  or  within  forty-eight  hours 
after  the  service  of  the  garnishee  summons,  whichever  shall  be 
the  shorter  period.     [385 ;  E.  622,  623 ;  O.  913.] 

650.  A  debt  shall  be  deemed  to  be  due  to  the  defendant  orGarnlshee 
judgment  debtor  within  the  meaning  of  the  next  preceding  Sted 
Rule,  though  it  has  been  assigned,  charged  or  encumbered  by  ?r™ntndl" 
the  defendant  or  judgment  debtor,  if  the  assignment,  charge  assi«nment 
or  encumbrance  is  fraudulent  as  against  the  plaintiff  or  judg- 
ment creditor,  as  the  case  may  be.     [O.  912.] 

651. 

payment 

until  at  least  ten  day*.  

on  the  defendant  or  judgment  debtor  and  on  the  garnishee  nor, 
when  a  garnishee  summons  issues  prior  to  judgment,  until  the 
plaintiff  shall  have  recovered  a  judgment  against  the  defendant. 
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tAoPPMtaalide  (2)   The  defendant  or  judgment  debtor  or  the  garnishee  or 

summons  or  any  person  claiming  to  be  interested  in  the  moneys  attached, 
may  apply  to  a  judge  to  set  aside  the  garnishee  summons  or 
for  an  order  for  the  speedy  determination  of  any  question  in  the 
action  or  in  the  garnishee  proceedings  or  for  such  other  order 
as  may  be  just. 

(3)  No  money  paid  into  court  under  these  proceedings  shall 
be  paid  out  unless  on  the  written  consent  of  the  parties  inter- 
ested, except  by  order  of  the  court  or  judge,  which  order  may 
be  made  ex  parte  or  on  such  notice  as  the  judge  mav  direct. 
[386.] 


Ca^n1sh°4  652.  A  garnishee  paying  money  into  court  shall  be  entitled 

paying  money      to  deduct  therefrom  his  necessary  disbursements  and  costs  (not 
cou%       exceeding  $5)  except  when  the  debt  due  from  him  to  the  de- 
"\v  \       fendant  or  judgment  debtor  is  larger  than  the  amount  of  the 
plaintiff's  claim  and  costs,  in  which  case  the  garnishee  may 
deduct  such  costs  and  disbursements  out  of  the  balance  in  his 
hands,  but  if  such  balance  is  not  sufficient  to  cover  such  dis- 
bursements and  costs  he  may  deduct  the  deficiencjr  from  the 
amount  to  be  paid  into  court.     [387.] 

elwai™  653.  If  the  garnishee  does  not  pay  into  court  the  amount 

against  due  from  him  to  the  debtor  or  an  amount  sufficient  to  satisfy 

garnishee  ^Q  claim  or  judgment  and  the  probable  amount  of  the  costs 

\-ivJ  °f  tne  plaintiff  or  judgment  creditor  and  does  not  dispute  the 

Av*  debt  due  or  claimed  to  be  due  from  him  to  such  debtor,  then 

the  judge  may,  after  judgment  has  been  entered  against  the 

primary  debtor  or  at  once  when  the  garnishee  summons  is 

founded  on  a  judgment  already  recovered,  order  that  judgment 

be  entered  up  against  the  garnishee  and  that  execution  issue 

and  it  may  issue  accordingly  to  levy  the  amount  due  or  so  much 

thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order. 

[389;  E.  624 ;  O.  914.] 

\  4        ^raisheT6  654.  If  the  garnishee  disputes  his  liability  or  claims  that 

A  \y         disputes6  the  debt  is  or  may  be  not  attachable  he  shall  enter  with  the  clerk 

\  A($>     lenity  within  the  time  specified  in  the  summons  or  such  further  time 

\  as  the  judge  may  allow  an  answer  by  way  of  a  statement  show- 

ing the  grounds  on  which  he  disputes  liability  or  claims  that  the 
debt  is  or  may  be  not  attachable.  After  which,  on  application 
of  the  plaintiff  or  judgment  creditor  or  any  other  person  inter- 
ested, on  two  days'  notice  given  to  the  garnishee  the  judge  may 
fix  a  time  and  place  for  summarily  determining  the  question  of 
liability  or  whether  the  debt  is  attachable,  as  the  case  may  be ; 
or  may  order  that  any  issue  or  question  necessary  for  determin- 
ing such  liability  or  whether  the  debt  is  attachable  be  tried  and 
determined  in  any  manner  in  which  any  issue  or  .question  in 
any  action  may  be  tried  and  determined  and  may  direct  who 
shall  be  the  parties  to  such  issue  or  question,  and  any  deter- 
mination under  this  section,  whether  summarily  or  otherwise, 
shall  form  a  judgment  of  the  court  and  may  be  enforced  as  such. 
[390  ;E.  625 ;  0.  916.] 
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655.  If  within  two  months  after  the  answer  of  the  garnishee  ™^^ 
the  plaintiff  or  judgment  creditor  does  not  proceed  to  have  the  after  issue  of 
question  of  liability  determined  as  hereby  provided,  the  gar-Bai 
nishee  may  apply  for  an  order  to  set  aside  the  garnishee  sum- 

mons.    [391.] 

656.  Whenever  it  is  suggested  by  the  garnishee  or  any  per-  ™er  for 
son  claiming  to  be  interested  that  the  debt  attached  belongs  to  to  appea 
some  third  person  or  that  any  third  person  is  beneficially  en- 
titled  to  or  interested  in  or  has  a  lien  or  charge  upon  it,  the 
judge  may  require  such  third  person  to  be  notified  to  appear 

and  state  the  nature  and  particulars  of  his  claim  in  respect  of 
such  debt.     [392  ;  E.  626  ;  O.  920.] 


657.  After  hearing  the  allegations  of  any  such  third  person          a 

or  if  he  shall  fail  to  appear  in  accordance  with  notice  the  judge  of  third  persons  /j  \^\ 

may  order  execution  to  issue  against  the  property  of  the  gar-  '    / 

nishee  to  levy  the  amount  due  to  the  plaintiff  or  judgment 

creditor  or  any  issue  or  question  to  be  tried  or  determined  in 

manner  aforesaid  and  may  bar  the  claim  of  such  third  person 

or  make  such  other  order  as  the  judge  shall  think  fit  upon  such 

terms,  in  all  cases,  with  respect  to  the  interest,  lien  or  charge,  if 

any,  of  such  third  person  and  with  respect  to  costs,  as  the  judge 

shall  think  just  and  reasonable.     [393;  E.  627;  0.  920.] 

658.  Payment  made  by  or  execution  levied  upon  the  gar-  J^1^ 
nishee  under  any  such  proceeding  as  aforesaid  shall  be  a  valid  by  payment 
discharge  to  him  against  the  debtor  to  the  amount  paid  or  levied,  /i/fr? 
although  such  proceeding  may  be  set  aside  or  the  judgment  or  '  ' 
order  reversed  or  the  plaintiff  fail  in  his  action.     [394  ;  E.  628  ; 

O.  921.] 

659.  The  garnishee  shall  not  be  liable  for  the  costs  of  the  ?™  f" 

i  •  i  -t     •  /»  i  *ii  •          gsrnisnre 

proceedings  unless  and  in  so  far  only  as  occasioned  by  setting  »abie  for  costs 
up  an  answer  which  he  knew  or  ought  to  have  known  was 
untenable.     [395.] 

660.  An  execution  shall  not  in  any  case  issue  to   levy  the  STayabL  ^ 
money  owing  from  any  garnishee  until  and  then  so  far  only  as  ' 
such  money  shall  become  payable.     [396;  O.  915.] 


661.  Subject  to  the  other  provisions  contained  in  this  rule,j^a|j™  ^ 
no  debt  due  or  accruing  due  to  a  mechanic,  workman,  labourer, 
servant,  clerk  or  employee  for  or  in  respect  of  his  wages  or 
salary  shall  be  liable  to  attachment  unless  such  debt  exceeds 
the  sum  of  $75,  and  then  only  to  the  extent  of  the  excess. 

(2)  Where  the  debt  due  or  accruing  due  is  wages  or  salary 
for  a  period  of  less  than  one  month,  the  part  thereof  exempt 
from  attachment  shall  be  that  sum  which  bears  the  same  pro- 
portion to  $75  as  the  period  for  which  the  wages  or  salary 
is  due  or  accruing  due  bears  to  one  month  of  four  weeks. 

(3)  Nothing  in  this  Rule  contained  shall  apply  where  the 
debt  sued  for,  or  in  respect  of  which  the  judgment  was  recov- 
ered, has  been  contracted  for  board  and  lodging. 
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(4)  If  the  said  amount  of  $75  or  any  portion  thereof  is 
paid  into  court,  it  shall  not  be  necessary  for  the  debtor  to  claim 
the  same,  but  he  shall  be  entitled  to  have  it  paid  out  to  him  at 
any  itime  on  application  to  the  clerk  of  the  court;  but  in  the 
event  of  no  such  application  being  made  until  the  expiration  of 
two  months  after  such  payment  in,  or  after  judgment  is  recov- 
ered against  the  debtor,  whichever  is  later,  the  judgment  creditor 
shall  be  entitled,  on  application  to  the  court  or  a  judge,  to  have 
the  said  sum  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
his  judgment  paid  out  to  him. 

(5)  No  wages,  salary  or  other  sums  payable  or  agreed  to  be 
paid  by  his  ordinary  or  former  employer  to  any  person  in  active 
military  or  naval  service  of  the  Crown,  shall  be  liable  to  seizure 
or  attachment;  and  if  such  moneys  are  paid  into  court  the 
clerk  shall  pay  them  back  to  the  person  who  paid  them-in,  upon 
receiving  a  fiat  of  the  judge. 

RECEIVER. 

security  662.  Where  an  order  is  made  directing  a  receiver  to  be 

ofDdreed?eT  appointed,  unless  otherwise  ordered  the  person  to  be  appointed 
shall  first  give  security  to  be  approved  by  a  judge,  duly  to 
account  for  what  he  shall  receive  as  such  receiver  and  to  pay 
the  same  as  the  court  or  judge  shall  direct  and  the  person  so  to 
be  appointed  shall,  unless  otherwise  ordered,  be  allowed  a  proper 
salary  or  allowance.  [412;  E.  672.] 

Accounts  of  663.  When  a  receiver  is  appointed  with  a  direction  that  he 

shall  pass  accounts,  the  judge  shall  fix  the  days  upon  which 
he  shall,  annually  or  at  longer  or  shorter  periods,  file  and  pass 
such  accounts  and  also  the  days  upon  which  he  shall  pay  the 
balances  appearing  due  on  the  accounts  so  filed  or  such  part 
thereof  as  shall  be  certified  as  proper  to  be  paid  by  him,  and 
\vith  respect  to  any  receiver  who  shall  neglect  to  file  and  pass 
his  accounts  and  pay  the  balances  thereof  at  the  time  so  to  be 
fixed  for  that  purpose  as  aforesaid,  the  judge  before  whom  any 
such  receiver  is  to  account  may  from  time  to  time,  when  his 
subsequent  accounts  are  produced  to  be  examined  and  passed, 
disallow  the  salary  therein  claimed  by  such  receiver  and  may 
also,  if  he  shall  think  fit,  charge  him  with  interest  upon  the 
balances  so  neglected  to  be  paid  by  him  during  the  time  the 
same  shall  appear  to  have  remained  in  the  hands  of  any  such 
receiver.  [41 3 ;  E.  674.] 

Failure  to  664.  In  case  of  any  receiver  failing  to  file  any  account  or 

e1£  *  affidavit  or  to  pass  such  account  or  to  make  any  payment  or 

otherwise,  the  receiver  or  the  parties,  or  any  of  them,  may  be 
required  to  attend  before  the  judge  to  show  cause  why  such 
account  or  affidavit  has  not  been  filed  or  such  account  passed  or 
such  payment  made  or  any  other  proper  proceeding  taken,  and 
thereupon  such  directions  as  shall  be  proper  may  be  given  by 
the  judge,  including  the  discharge  of  any  receiver,  and  appoint- 
ment of  another  and  payment  of  costs.  [414 ;  E.  677.] 
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665.  The  accounts  of  liquidators  and  of  guardians  shall  be  f^"^0' 
passed  and  verified  in  the  same  manner  as  receivers'  accounts,  and  guardians 
[416;  E.  679,  679a.] 

ABSCONDING  DEBTORS. 

666.  After  the  commencement  of  any  suit  wherein  the  Affld*vlt  ™       0' 

•  /»ii  an  t\r\  i       i»  i'°   absconding 

claim  is  for  recovery  of  a  debt  of  $100  or  upwards  from  the  debtor 
defendant  to  the  plaintiff,  upon  affidavit  made  by  the  plaintiff 
or  one  of  several  plaintiffs,  if  more  than  one,  or  by  his  or  their 
agent,  having  a  personal  knowledge  of  the  matter,  stating  clear- 
ly and  succinctly  from  what  cause  such  debts  arose  and  the 
amount  thereof  and  that  he  has  good  reason  to  believe  (giving 
reasons  therefor)  that  the  defendant — 

(a)  Is  about  to  abscond  or  has  absconded  from  Alberta, 
leaving  personal  property  liable  to  seizure  under  execution  of 
debt;  or 

(b)  Has  attempted  to  remove  such  personal  property  out  of 
Alberta  or  to  sell  or  dispose  of  the  same  with  intent  to  defraud 
his  -creditors  generally  or  the  plaintiff  in  particular ;  or 

(c)  Keeps  concealed  to  avoid  service  of  process;  and 

(d)  That  the  deponent  verily  believes  that  without  the  bene- 
fit of  the  attachment  the  plaintiff  will  lose  his  debt  or  sustain 
damage ; 

And  upon  the  further  affidavit  of  one  other  credible  person 
that  he  is  well  acquainted  with  the  defendant  and  has  good 
reason  to  believe  (giving  such  reasons)  that  the  defendant  is 
about  to  abscond  or  has  absconded  or  has  attempted  to  remove 
his  personal  property  out  of  Alberta  or  to  sell  or  dispose  of  the 
same  or  keeps  concealed  with  intent  as  aforesaid,  as  the  case 
may  be,  a  judge  being  satisfied  with  the  reasons  aforesaid  on  Attachment 

V       /.  P.  , .  .          ,      .  .of  property 

application  to  him  ex  parte  may  direct  the  clerk  to  issue  a  writ  of  absconding 
of  attachment  in  form  D  in  the  schedule  hereto,  which  writdebtor 
shall  be  executed  by  the  sheriff  according  to  its  tenor : 

Provided  that  in  any  case  where  the  debtor  has  absconded 
or  is  about  to  abscond  from  Alberta,  leaving  no  wife  or  family 
behind,  no  property  of  such  debtor  shall  be  exempt  from 
seizure.  [417.] 

667.  A  copy  of  every  such  writ  shall  be  served  on  the  debtor  service  of        7j  J 
against  whose  effects  the  same  is  issued  at  the  time  of  making wri 

any  seizure  thereunder,  or  as  soon  thereafter  as  such  service 
can  be  effected,  if  the  said  debtor  can  be  found;  but  if  such 
personal  service  cannot  be  effected,  a  copy  of  the  writ  shall  be 
left  with  some  grown-up  person  resident  at  the  place  where  such 
seizure  is  made,  or,  if  no  person  is  there  resident,  posted  in  a 
conspicuous  place  on  the  premises.  [418.] 

668.  Immediately  after  making  a  seizure  under   the    said  "^J" 
writ  the  sheriff  shall  make  a  return  of  the  writ  and  with  such  "nvent'o'ry 
return  transmit  annexed  thereto  an  inventory  of  the  property 
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attachment 


Sale  of  horses. 
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seized  and  the  value  thereof  according  to  the  best  of  his  judg- 
ment and  an  affidavit  of  the  manner  in  which  service  of  such 
writ  has  been  effected.  [419.] 

669.  Upon  the  seizure  of  any  property  under  the  writ  here- 
inbefore described  the  person  in  whose  possession  such  property 
was  at  the  time  of  seizure  may  have  the  same  returned  to  him 
upon  giving  the  sheriff  sufficient  security  for  or  paying  into 
court  an  amount  equal  to  its  appraised  value,  as  shown  by  the 
inventory  prescribed  by  the  preceding  Rule.     [420.] 

670.  Unless  the.  property  seized  is  redelivered  or  relinquish- 
ed by  the  sheriff  under  any  of  the  provisions  hereof  he  shall, 
unless  otherwise  ordered,   hold  the  same  until    the  plaintiff 
obtains  judgment  in  the  cause  and  an  execution  upon  such 
judgment  is  delivered  to  the  sheriff: 

Provided  that  in  case  the  plaintiff  fails  to  recover  judgment 
or  is  guilty  of  any  unnecessary  delay  in  the  prosecution  of  his 
suit  to  judgment  a  judge  may  order  the  redelivery  of  the  prop- 
erty so  seized  to  the  person  from  whose  possession  it  was  taken, 
unless  some  other  writ  of  attachment  or  execution  against  the 
defendant  shall  be  in  the  sheriff's  hands  for  execution.  [421.] 

671.  Notwithstanding  the  issue  of  a  writ  of  attachment,  the 
cause  shall  be  proceeded  with  in  the  ordinary  way,  but  the 
plaintiff  shall  not  have  judgment  against  the  defendant  except 
by  order  of  a  judge  and,  in  case  the  plaintiff  fails  to  recover 
judgment  for  the  full  amount  of  the  debt  sworn  to,  he  shall  not 
be  entitled  to  any  costs,  but  may  be  ordered  to  pay  the  costs  of 
the  defendant.     [422.] 

672.  A  writ  of  attachment  may  be  set  aside  by  a  judge  on 
satisfactory  proof  by  affidavit  that  the  creditor  who  sued  out 
such  writ  had  not  reasonable  cause  for  taking  such  proceeding. 
[423.] 

673.  In  case  any  horses,  cattle,  sheep  or  any  perishable 
goods  or  chattels  or  such  as  from  their  nature  cannot  be  safely 
kept  or  conveniently  taken  care  of  are  taken  under  any  writ  of 
attachment,  the  officer  who  seized  the  same  shall  have  them 
appraised  and  valued  on  oath  by  two  competent  persons,  and 
in  case  the  plaintiff  desires  it  and  deposits  with  the  sheriff  a 
bond  to  the  defendant  executed  by  one  or  more  persons  whose 
sufficiency  shall  be  approved  of  by  such  officer  in  double  the 
amount  of  the  appraised  value  of  such  articles,  conditioned  for 
the  payment  of  such  appraised  value  to  the  defendant,  together 
with  all  costs  and  damages  incurred  by  the  seizure  and  sale 
thereof  in  case  judgment  is  not  obtained  by  the  plaintiff  against 
the  defendant,  then  the  sheriff  may  sell  all  or  any  of  such 
enumerated  articles  at  public  auction  to  the  highest  bidder, 
giving  not  less  than  six  days'  notice  of  such  sale  unless  any  of 
the  articles  are  of  such  a  nature  as  not  to  allow  of  that  delay,  in 
which  case  the  officer  shall  sell  such  articles  last  mentioned 
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forthwith  and  shall  hold  the  proceeds  of  such  sale  for  the  same 
purpose  as  he  would  have  held  any  property  seized  under  the 
attachment.  [424.] 

674.  If  the  plaintiff  after  notice  to  himself  or  his  solicitor  Failure  to          v  "  { 
of  the  seizure  of  any  articles  enumerated  in  the  preceding  Rule dei 

neglects  or  refuses  to  deposit  the  bond  or  only  offers  a  bond  with 
sureties  insufficient  in  the  judgment  of  the  sheriff,  then  after 
the  lapse  of  four  days  next  after  the  notice  the  sheriff  shall  be 
relieved  from  all  liability  to  the  plaintiff  in  respect  to  the  articles 
so  seized  and  the  sheriff  shall  forthwith  restore  the  same  to  the 
person  from  whose  possession  he  took  such  articles.  [425.] 

SATISFACTION    OF    JUDGMENT. 

675.  A  memorandum  of  satisfaction  of  judgment  shall  be  Memorandum 

'---..,  .  -I       of  satisfaction 

entered  by  the  clerk  in  the  procedure  book  on  a  consent  to  the  of  judgment 
satisfaction  signed  by  the  person  entitled  to  the  benefit  of  the 
judgment  or  his  solicitor  on  the  record,  verified  by  affidavit,  or 
on  the  order  of  the  judge. 

("2)   The  order  shall  be  obtained  on  notice  and  upon  such 
proof  of  satisfaction  as  the  judge  may  require. 

PAYMENT  OF  MONEY  INTO  AND  OUT  OF  COURT. 

676.  All  moneys  to  be  paid  into  court  shall  be  paid  into  such  fnaty0mes^Cifled  /  j  J 
incorporated  bank  or  banks  as  may  be  designated  for  that  pur-  banks 

pose  for  each  judicial  district  from  time  to  time  by  order  of  the 
Lieutenant  Governor  in  Council,  after  a  written  direction  has 
been  first  obtained  from  the  clerk  of  the  court  to  the  bank  to 
receive  the  money,  and  in  no  other  manner. 

677.  Any  person  desiring  to  pay  money  into  court  shall  file  fouT 
with  the  clerk  a  praecipe  and  obtain  from  him  a  direction  to  made' 
the  bank  to  receive  the  money. 

678.  Any  person  paying  money  into  court  shall  be  entitled 
to  credit  therefor  as  of  the  date  on  which  the  same  was  deposited 
in  the  bank. 

679.  The  bank  on  receiving  the  money,  shall  give  a  receipt  Receipt  by 
therefor  in  duplicate  one  of  which  shall  be  delivered  to  thebal 
person  making  the  deposit,  and  the  other  posted  or  delivered 

the  same  day  to  the  clerk  of  the  court  by  whom  the  direction 
was  given. 

680.  The  money  shall  be  paid  into  court  into  a  suitor's     /3J 
account  to  the  credit  of  the  cause  or  matter  in  which  the  pay-       * 
ment  is  made  and  money  paid  in  shall,  unless  otherwise  author- 
ized, only  be  paid  out  under  an  order  of  the  court  or  a  judge. 

681.  The  suitors'  account  shall  be  in  charge  of  the  clerk  of 
the  court  into  which  the  money  is  paid. 
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682.  In  the  suitors'  account  there  shall  be  entered  every 
sum  of  money  paid  into  court,  by  whom    and    under    what 
authority;  and  also  every  sum  paid  out,  to  whom  and  under 
what  authority. 

683.  Money  shall  be  paid  out  of  court  only  upon  the  cheque 
of  the  clerk  of  the  court  countersigned  by  a  judge  or  master 
in  chambers.    [144.] 

684.  No  order  shall  be  made  for  payment  out,  or  cheque 
countersigned,  when  no  order  is  necessary,  without  the  produc- 
tion of  a  certificate  of  the  clerk  that  the  moneys  are  in  court. 

685.  Except  under  special  circumstances  no  money  shall  be 
paid  out  of  court  to  any  person  other  than  the  person  entitled 
thereto,  except  on  the  latter's  written  authority. 

686.  Simple  interest  shall  be  allowed  upon  moneys  paid 
into  court  at  the  rate  of  3  per  cent,  per  annum : 

Provided  that  no  interest  shall  be  allowed  on  any  sum  less 
than  $500.  unless  the  same  has  remained  in  court  at  least  one 
month. 

687.  Wherever  the  balance  remaining  to  the  credit  of  any 
action  or  matter  to  which  an  adult  party  is  entitled  does  not 
exceed  $25,  and  two  years  have  elapsed  without  the  balance 
being  claimed,  the  account  in  such  action  or  matter  shall  be 
closed  by  the  transfer  of  the  balance  to  the  "suspense  account," 
but  such  transfer  shall  not  prejudice  the  claim  of  any  suitor 
entitled  to  the  balance  to  its  payment. 

(2)  All  balances,  which  are  or  shall  hereafter  be  standing 
to  the  credit  of  any  action  or  matter  which  have  not  been  or 
which  hereafter  shall  not  be  claimed  before  the  lapse  of  ten 
years  from  the  time  when  application  might  have  been  made 
for  the  payment  out  thereof  to  the  person  entitled  thereto,  shall 
be  transferred  to  the  suspense  account;  but  such  transfer  shall 
not  prejudice  the  claim  of  any  person  to  the  payment  of  any 
moneys  so  transferred.  Moneys  standing  to  the  credit  of  the 
suspense  account  shall  be  subject  to  the  control  and  direction 
of  the  Lieutenant  Governor  in  Council.  [0.  58.] 

688.  Moneys  recovered  on  behalf  of  an  infant  or  person  of 
unsound  mind  may  be  ordered  to  be  paid  into  court  and  any 
sum  so  paid  into  court  and  any  interest  thereon  shall  be  subject 
to  such  orders  as  may  from  time  to  time  be  made  concerning 
the  same  and  may  either  be  invested  or  be  paid  out  of  court 
or  transferred  to  such  persons  to  be  held  and  applied  upon  and 
for  such  purposes  and  in  such  manner  as  the  court  or  a  judge 
shall  direct.     [140;  E.  269.] 

689.  All  moneys  under  the  control  and  subject  to  the  order 
of  the  court  may  be  invested  in  the  public  funds  of  the  Domin- 
ion or  of  the  province,  or  in  such  other  class  of  securities  as  the 
judges  of  the  court  may  from  time  to  time  authorize.     [143; 
E.  271.] 
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69O.  When  the  estate  of  a  deceased  person,  who  has 
intestate,  is  entitled  to  a  fund  or  to  a  share  of  a  fund  in  court  jn 
not  exceeding  $500,  and  it  is  proved  to  the  satisfaction  of  a  judge  ^ 
that  no  administration  has  been  taken  out  and  that  the  assets 
of  the  estate  do  not  exceed  $500,  including  the  amount  in  court 
to  which  such  estate  is  entitled,  the  judge  may  direct  that  the 
amount  shall  be  paid  or  transferred  to  the  person  or  persons 
beneficially  entitled  thereto.     [E.  272a.] 


SALES  OF  REAL  ESTATE. 

cr    tr»    anir    rool    oof ato  Power  of 

order 


691.  If  in  any  cause  or  matter  relating  to  any  real  estate  l°™£ 
it  shall  appear  necessary  or  expedient  that  the  real  estate,  orsaie  of 
any  part  thereof  should  be  sold,  the  court  or  a  judge  may  order  rea 
the  same  to  be  sold  and  any  party  bound  by  the  order  and  in 
possession  of  the  estate  or  in  receipt  of  the  rents  and  profits 
thereof  shall  be  compelled  to  deliver  up  such    possession    or 
receipts  to  the  purchaser  or  such  other  person  as  may  be  thereby 
directed.     [449;  E.  680.] 

692.  In  all  cases  where  a  sale,  mortgage,  partition  or  ex- 
change  is  ordered  the  court  or  a  judge  shall  have  power,  insaie,  mortgage, 

,  ,..v  .,  i          j  •,!_  -j-         parti 

addition  to  the  powers  already  existing,  with  a  view  to  avoiding  exch 


partition  or 


ange 


expense  or  delay  or  for  other  good  reason,  to  authorize  the  same  °^^ed  by 
to  be  carried  out: 

(1)  By  laying  proposals  before  a  judge  for  his  sanction;  or 

(2)  By  proceedings  altogether  out  of  court,  any  moneys  pro- 
duced thereby  being  paid  into  court  or  to  trustees  or  otherwise 
dealt  with,  as  the  judge  may  order;  provided  always  that  the 
judge  shall  not  authorize  the  said  proceedings  altogether  out  of 
court  unless  and  until  he  is  satisfied  by  such  evidence  as  he 
shall  deem  sufficient  that  all  persons  interested  in  the  estate 
to  be  sold,  mortgaged,  partitioned  or  exchanged,  are  before  the 
court  or  are  bound  by  the  order  for  sale,  mortgage,  partition 
or  exchange.     [450;  E.  680a.] 

693.  Where  a  judgment  or  order  is  given  or  made  directing  approbluon 
any  property  to  be  sold,  unless  otherwise  ordered,  the  same  shall  of  judge 
be  sold  with  the  approbation  of  a  judge  to  the  best  purchaser 

that  can  be  got  for  the  same,  to  be  allowed  by  the  judge,  and 
all  proper  parties  shall  join  in  the  sale  and  conveyance,  as  the 
judge  shall  direct.  [451;  E.  682.] 

694.  Whenever  a  judgment  or  order  is  given  or  made  f  or  £i01°du(fft  of 
the  administration  of  the  estate  of  a  deceased  person  or  execu-  property  vested 
tion  of  the  trusts  of  a  written  instrument  and  a  sale  is  ordered  etk!XoTtmtee 
of  any  property  vested  in  any  executor,  administrator  or  trustee, 

the  conduct  of  such  sale  shall  be  given  to  such  executor,  admin- 
istrator or  trustee  unless  the  judge  shall  otherwise  direct.  [489  ; 
E.  666.] 

MISCELLANEOUS. 

695.  Where  a  judgment  or  order  is  given  or  made  directing  ^i™ant1sn  nt°l 
an  account  of  debts,  claims  or  liabilities  or  an  inquiry  for  heirs,  prove,  etc., 
next-of-kin  or  other  unascertained  persons,  unless    otherwise  exc 
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Advertisements 


Discharge,   etc. 
of  order  by 
consent 


ordered,  all  persons  who  do  not  come  in  and  prove  their  claims 
within  the  time  which  may  be  fixed  for  that  purpose  by  a  judge, 
shall  be  excluded  from  the  benefit  of  the  judgment  or  order. 
[491;  E.  806.] 

696.  The  judge  may  direct  that  notice  of  the  time  so  fixed 
by  him  be  given  by  publication  in  a  newspaper  or  newspapers 
to  be  specified  by  him  and  unless  otherwise  directed  no  other 
notice  shall  be  required.     [492 ;  E.  807.] 

697.  On  consent  of  all  parties  interested  a  judge  may  set 
aside,  vary  or  discharge  any  order  made  by  him.     [497.] 


Proceedings 
in  lunacy 
to  be  by 
petition 


Conduct  of 

lunacy 

proceedings 


Appointment 
of  guardian 
of  lunatic 


Examination 
af  lunatic 


Costs 


LUNACY. 

698.  Proceedings  in  lunacy  shall  be  by  petition  for    that 
purpose,  verified  on  oath,  setting  forth  the  grounds  on  which 
the  application  is  made  and  the  relation  of  the  petitioner  to  or 
with  the  alleged  lunatic  and  his  property  and  estate  and  also  a 
description  and  value  of  the  same,  separating  real  and  personal 
estate.    The  petition  shall  .be  heard  by  a  judge.     [551.] 

699.  Upon  presentation  of  such  petition  the    judge  shall 
appoint  a  time  and  place  for  the  hearing  of  the  same,  at  which 
time  and  place  (all  necessary  parties  having  been  duly  notified) 
the  judge  shall  inquire  into  the  facts  and  hear  such  evidence 
under  oath  as  may  be  adduced  and  shall  thereupon  determine 
whether  or  not  the  person  who  is  the  subject  of  the  inquiry  is 
at  the  time  of  such  inquiry  of  unsound  mind,  has  property  and 
is  incapable  of  managing  such  property.     [552.] 

TOO.  A  copy  of  such  petition  and  notice  of  the  intended 
application  shall  be  served  on  the  alleged  lunatic,  unless  such 
service  be  dispensed  with  by  the  judge.  [553.] 

701.  The  judge  may  make  an  order,  as  in  an  action,  to  take 
evidence  to  be  used  on  any  such  hearing,  and  all  depositions 
taken  thereunder  shall  be  received  in  evidence  at  the  hearing, 
saving  all  just  exceptions.     [554.] 

702.  In  case  the  judge  shall  determine  such  person  to  be  a 
lunatic  and  that  he  has  property,  the  judge  shall  forthwith 
order  the  appointment  of  one  or  more  persons  as  guardian  or 
guardians  to  his  estate.     [555.] 

703.  On  every  such  inquiry  the  alleged  lunatic,  if  he  be 
within  the  jurisdiction,  shall  be  produced  and  examined  by  the 
judge,  if  the  judge  so  directs.     [556.] 

704.  The  judge  may  order  the  costs,  charges  and  expenses 
of  and  incidental  to  proceedings  in  matters  of  lunacy  to  be  paid 
either  by  the  party  presenting  the  petition  or  the  party  opposing 
the  same  (if  opposition  is  made)  or  out  of  the  estate  or  partly 
one  way  and  partly  the  other.     [557.] 
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7O5.  In  every  case,  unless  otherwise  specially  provided  b 
order  of  the  judge,  the  following  provisions  shall  be  complied  of  guardian 

.,,  of   estate   of 


(1)  The  guardian  of  the  estate,  except  in  the  case  of  the 
appointment  of  the  public  administrator  and  official  guardian, 
shall,  before  receiving  his  appointment,  furnish  security  to  be 
approved  by  the  judge  in  double  the  approximate  value  of  the 
personal  estate  and  of  the  annual  value  of  the  real  estate  for 
duly  accounting  for  the  same  once  in  each  year  or  oftener,  if 
required  by  the  judge  or  court,  such  security  to  be  by  bond  to 
the  clerk  of  the  court  and  his  successors  in  office  or  legal  assigns, 
which  bond  shall  be  filed  in  court. 

(2)  The  guardian  of  the  estate  shall,  within  six  months  after 
appointment,  file  in  court  a  true  inventory  of  the  whole  real 
and  personal  property  and  estate  of  the  lunatic,  stating  the 
income  and  profits  thereof  and  setting  forth  the  debts,  credits 
and  effects  of  the  lunatic,  so  far  as  the  same  have  come  to  the 
knowledge  of  the  guardian. 

(3)  If  any  property  belonging  to  the  estate  be  discovered 
after  the  filing  of  the  inventory  the  guardian  shall  file  a  true 
account  of  same  from  time  to  time,  as  the  same  is  discovered, 
and  shall  give  such  further  security,  if  any,  as  may  be  ordered. 

(4)  Every  inventory  shall  be  verified  by  the  oath  of  the 
guardian.     [558.] 

706.  Whenever  the  personal  estate  of  a  lunatic  is  not  suffi-  D[^™ 
cient  for  the  discharge  of  his  debts:  insufficient 

(1)  The  guardian  of  his  estate  may  apply  by  petition  to  the 
judge  for  authority  to  mortgage  or  sell  so  much  of  the  real 
estate  as  may  be  necessary  for  the  payment  of  such  debts. 

(2)  Such  petition  shall  set  forth  the  particulars  and  amount 
of  such  estate  (real  and  personal)  of  the  lunatic,  the  application 
made  of  any  personal  estate  and  an  account  of  the  debts  and 
demands  against  the  estate. 

(3)  The  judge  may  take  or  cause  to  be  made  inquiries  into 
the  truth  of  the  representations  made  in  the  petition  and  hear 
all  parties  interested  in  the  real  estate. 

(4)  If  the  judge  is  satisfied  as  the  result  of  such  inquiries 
that  the  personal  estate  is  not  sufficient  for  the  payment  of  the 
debts  and  that  the  same  has  been  applied  to  that  purpose  as 
far  as  the  circumstances  of  the  case  render  proper  the  judge 
may  order  the  real  estate  or  a  sufficient  portion  of  it  to  be  mort- 
gaged or  sold  by  the  guardian  and  the  moneys  thus  raised  shall 
be  employed  for  the  payment  of  the  debts  of  the  estate  and  if 
insufficient  shall  be  distributed  in  the  same  way  as  intestates' 
estates  are  distributed  by  law,  the  guardian  having  first  provided 
a  bond  similar  in  terms  to  that  provided  by  paragraph  (1)  of 
the  next  preceding  Rule  for  duly  accounting  for  the  proceeds 
so  raised.     [559.] 

707.  When  the  personal  estate  and  the  rents,  profits  and 
income  of  the  real  estate  of  the  lunatic  are  insufficient  for  his 
maintenance  and  that  of  his  family  and  for  the  proper  education 
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Actions 
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practice 


Power  of 
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of  his  children,  or  when  for  any  other  cause,  it  shall  appear 
desirable  so  to  do,  on  application  made  by  the  guardian  or  any 
member  of  the  family  of  the  lunatic,  the  judge  may,  after 
inquiry  as  hereinbefore  provided  in  the  case  of  debts,  order  the 
mortgaging  or  sale  of  the  whole  or  part  of  the  real  estate  of  the 
lunatic  by  the  guardian,  the  guardian  having  first  provided  a 
bond  as  required  by  the  preceding  Rule.  [560.] 

708.  The  judge  may  order  such  remuneration  to  the  guard- 
ian of  a  lunatic  as  he  may  consider  reasonable  to  be  paid  and 
raised  from  the  lands,  rents  or  personal    property  of    such 
lunatic.     [561.] 

709.  On  sufficient  grounds  shown  the  judge  may  remove 
a  guardian  and  appoint  another  in  his  stead.     [562.] 

710.  In  lunacy  proceedings  the  petitions  and  papers  may  be 
intituled  as  follows: 

"In  the  Supreme  Court, 

Judicial  district  of In  the  matter 

of ,  an  alleged  lunatic."     [563.] 

ACTIONS  AGAINST  PUBLIC  OFFICERS. 

711.  All  actions  and  prosecutions  to  be  commenced  against 
any  person  for  anything  purporting  to  be  done  in  pursuance 
of  his  duty  as  a  public  officer  (unless  otherwise  ordered  by  a 
judge)  shall  be  commenced  and  tried  in  the  district  wherein  the 
act  was  committed  and  must  be  commenced  within  six  months 
after  the  act  was  committed  and  not  otherwise.     [536.] 

712.  All  rules  of  practice  heretofore  in  force  inconsistent 
with  these  Rules  are  hereby  superseded.     [O.  2.] 

713.  The  judges  of  the  Supreme  Court  are  hereby  author- 
ized to  alter  and  amend  any  Rules  of  Court  or  tariffs  of  costg  or 
fees  for  the  time  being  in  force,  or  make  additional  Rules  or 
tariffs. 


FORM  A. 
Rule  35. 

NOTICE  TO  A  THIRD  PARTY. 

To ( the  person  upon  whom 

service  is  to  be  made).  Take  notice,  first,  that  from  the  time  of  service 
of  this  notice,  you  [naming  the  party  (where  the  notice  is  directed  to 
~be  served  on  some  person  for  an  infant  or  person  of  unsound  mind) 
X.  Y.  (naming  the  infant  or  person  of  unsound  mind)  an  infant  or  a 
person  of  unsound  mind]  will  be  bound  by  the  proceedings  in  this  cause 
in  the  same  manner  as  if  you  (or,  the  said  infant  or  person  of  unsound 
mind)  had  been  originally  made  a  party  unless  you  (or  the  said  infant 
or  person  of  unsound  mind)  within  fourteen  days  after  the  service 
hereof  apply  to  the  court  to  discharge,  vary,  or  add  to  the  within  judg- 
ment (or  order).  And  secondly  that  you  (or,  the  said  infant  or  person 
of  unsound  mind)  may  upon  service  upon  the  plaintiff  of  a  notice  of 
your  desire  so  to  do,  attend  the  proceedings  under  the  within  judgment, 
or  order. 

A.B.  of  the of in  the 

of 

Solicitor  for  the  plaintiff. 
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FORM  B. 
Rule  61. 

FORM  TO  BE  ENDOESED  ON  COPY  OF  OEDER  TO  CAREY  ON 
PROCEEDINGS. 

Take  notice  that  if  you  desire  to  discharge  this  order  you  must  apply 
to  the  court  for  that  purpose  within  twelve  days  after  the  service  hereof 
upon  you  (or  as  the  case  may  be,  within  twelve  days  of  the  appointment 
for  you  of  a  guardian  ad  litem.)  The  statement  of  claim  in  this  action 
is  filed  in  the  office  of  the at 


Solicitor  for  the  plaintiff. 
(To  the  parties  to  be  served  with  the  order.) 


FORM  C. 
Rule  648. 

GARNISHEE  SUMMONS. 


In  the  Supreme  Court  of  Alberta, 
Judicial  District  of. . 


BETWEEN:  — 

of 

Plaintiff 
and 

of 

Defendant 
and 

of 

Garnishee 
To  the  above  named  Garnishee: 

You  are  hereby  notified  that  an  action  has  been  commenced  in  this 
court  by  the  issue  of  a  statement  of  claim  in  which  the  plaintiff  claims 
of  the  defendant  the  sum  of as  shown  by  his  state- 
ment of  claim  filed  in  court,  a  copy  of  which  is  hereto  annexed  (or,  You 
are  hereby  notified  that  the  plaintiff  has  recovered  a  judgment  in  this 

court  against  the  defendant  for )  and  it  is  alleged 

on  affidavit  filed  that  you  are  indebted  to  the  said  defendant  (or  judg- 
ment debtor). 

And  you  are  hereby  required  within  ten  days  from  the  service  hereof 
upon  you  to  pay  the  amount  of  your  said  indebtedness  to  the  said 

into   court   or   so   much   thereof   as   shall   be 

necessary  to  satisfy  the  claim  of  the  said , and 

his  probable  costs.  If  you  dispute  your  liability  or  claim  that  the  said 
debt  is  or  may  be  not  attachable  you  must  within  ten  days  from  the 
service  hereof  upon  you  enter  with  the  clerk  an  answer  hereto  by  way 
of  statement  showing  the  grounds  on  which  you  dispute  liability  or 
claim  that  the  debt  is  or  may  be  not  attachable. 

Issued  at this day  of 

A.D.  19.. 


Clerk  of  the  Court,  or 

Process  Issuer. 
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FORM  D. 
Rule  666. 

WBIT  OF  ATTACHMENT. 


In  the  Supreme  Court  of  Alberta, 
Judicial  District  of. . 


BETWEEN  : 

of 

Plaintiff 
and 

of 

Defendant 


GEORGE  the  Fifth,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the 
Seas,  KING,  Defender  of  the  Faith,  Emperor  of  India,  to  the  Sheriff  of 
the  Judicial  District  of 

You  are  commanded  to  attach,  seize  and  safely  keep  all  the  personal 
estate,  credits  and  effects  together  with  all  evidences  of  title,  debts, 
books  and  book  accounts  or  other  documents,  vouchers  or  papers  be- 
longing thereto  or  otherwise  of  the  above  named  defendant  to  secure 

and  satisfy  the  plaintiff  the  sum  of with  his 

costs  of  action  and  to  satisfy  the  debt  and  demand  of  such  other  credit- 
ors of  the  said  defendant  as  shall  prosecute  their  claims  to  judgment 
and  lodge  executions  with  you  the  said  sheriff  within  the  time  allowed 
by  The  Creditors'  Relief  Act  to  entitle  them  to  share  in  the  distribution 
of  the  proceeds. 

And  you  are  further  commanded  that  so  soon  as  you  shall  have 
executed  this  writ  you  do  return  the  same  with  an  affidavit  of  service 
and  a  certificate  of  your  action  thereunder. 

Issued  at this day  of 

A.D.  19.. 


Clerk  of  the  Court,  or 

Process  Issuer. 


Canada 
Province   of  Alberta 
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-,  *     FORM  E. 
Rule  603a. 

WRIT  OF  EXECUTION 

In  the court   of 


BETWEEN  : 
,  Plaintiff, 

and 
,  Defendant. 

GEORGE  the  Fifth,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the 
Seas,  KING,  Defender  of  the  Faith,  Emperor  of  India,  to  the  Sheriff  of 

the  Judicial  District  of 

GREETING; 

WE  COMMAND  YOU  that  of  the  goods  or  lands  of 

in  the  Judicial  District  of 

you  cause  to  be  made dollars  and 

cents,  which  the lately  by  a  judgment  of  this 

court  in  this  action  dated  the day  of 

19 ,  recovered  against  him  and  also  the  further  sum  of 

dollars  and cents  for  the  costs,  taxed  to 

the in  respect  of  the  said  judgment  together 

with  interest  at  the  legal  rate  on  both  of  the  said  sums  from  the  date 
of  the  said  judgment,  and  also  the  amount  of  any  costs  subsequent  to 
the  said  judgment,  certified  to  be  payable  by  the  execution  debtor  to  the 
execution  creditor,  and  in  respect  whereof  this  writ  shall  be  endorsed 
with  a  direction  to  levy  the  same  pursuant  to  Rule  645  of  the  Consoli- 
dated Rules  of  the  Supreme  Court,  together  with  interest  thereon  at 
the  rate  of  aforesaid  from  the  date  of  such  certificate; 

AND  THAT  YOU  HAVE  the  said  money  before  and  make  appear  in 
what  manner  you  shall  have  executed  this  writ  to  the  said  court  at 
immediately  after  the  execution  thereof  to- 
gether with  this  writ. 

Issued  at  the of in  the 

Province  of  Alberta  this day  of 

A.D.  19.. 


Clerk  of  the  Court. 
(To  be  indorsed  on  back) 
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Mr.  Sheriff:  Office  No 

Levy  the  sum  of 

$ being  the  debt  or  dam-      IN  THE COURT 

ages,  and  the  sum  of QF. 

$ being  the  taxed  costs  and 

interest   at   5%    per   annum   on   both  

sums  from  the , 

19 and  the  sum  of 

$ for  this  writ. 


COURT  NO 


And  in  the  event  only  of  the  moneys 
being  made  of  the  lands  of  the  execu-      BETWEEN: 
tion   debtor   for   the   additional   costs 
thereof,  the  further  sum  of  ........... 

$  ............  together  with  your  own       ....................  Plaintiff, 

fees,   poundage    and    other   incidental 

expenses  ................  $  ............  and 

AND  levy  in  addition  the  amount  of 
costs  subsequent  to  judgment  certified 
to  be  payable  by  the  execution  debtor       ..................  Defendant. 

to  the  execution  creditor  ............. 

$  ............  ==^====^===_=== 

(Enter  other  charges  here) 

To  the  Registrar  of  the  Land 

To  the  best  of  the  knowledge,  infor-         Titles  °mce  f  or  the  ........ 

mation    and    belief    of   the    execution          Alberta   Land   Registration 
creditor,  the  name  in  full  of  the  execu-          District. 
tion  debtor  is  ........................ 

his  occupation  is  .....................       • 

and  ..............................  and 

his  residence  is  ......................  WRIT  °F  EXECUTION 

TO     THE    REGISTRAR    OF    THE       =========== 

LAND    TITLES    OFFICE    FOR    THE 

ALBERTX' 
DISTRICT: 

I  certify  that  the  within  is  a  true       .      .. 
copy  of  writ  of  execution  against  land  .....................  or 

together  with  all  endorsements  there- 

on, now  in  my  hands  to  be  executed,       ............................ 

and  which  was  issued  out  of  the  ......       ,n   tne   Province   of  Alberta. 

.........................  Court  of  the      Solicitor: 

.....................  Judicial  District 

of  ................................  and 

delivered  by  me  at  ................... 

o'clock  .....................  m.  on  the 

.............  day  of  .................. 

A.D.  19  ...... 

Dated   at  .......................... 

this  ..............................  day 

of  ...........................  19  ...... 

Sheriff    for    the    Judicial    District    of 
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FORM  F. 
Rule  1350. 

In  the Court  of  the  Judicial  District  of 

Between Plaintiff 

and 
Defendant 

I of in  the  Province  of  Alberta, 

make  oath  and  say: 

1.  That  I  did  on  the day  of 192 , 

serve  the  defendant  with  a  true  copy  of  the 

hereunto  annexed,  by  inserting  such  copy  in  an  envelope  addressed  to 

the  defendant  at and  posting  the  same  by  registered 

mail  in  the  Post  Office  at 

And  hereunto  annexed,  marked  Exhibit  A,  is  the  receipt  from  the 

Postmaster  at for  such  registered  letter;  and  hereunto 

annexed  marked  Exhibit  B  is  the  receipt  of  the  defendant  for  such 
registered  letter. 

2.  The  defendant  resides  more  than  ten  (10)  miles  from  the 

of ,  which  is  the  nearest  city,  town  or  incor- 
porated village  in  the  Province  of  Alberta  to  his  residence. 

Sworn  before  me  at 

in  the  Province  of  Alberta,  this . . . 
day  of 192 


A  Commissioner,  Notary  Public,  or  Justice  of  the  Peace. 


RULES  AS  TO  COSTS. 

COSTS  OF  COURT  OFFICERS. 

714.  There  shall  be  paid  to  each  registrar,  clerk  and  sheriff        1 
the  fees  and  allowances  authorized  by  the  tariff  of    fees    in  ^  p^le 
schedule  E  to  these  Rules.  etc"* 

(2)   For  any  necessary  services  performed  for  which  no  fees  where  no  fee* 
are  prescribed  a  judge  may  make  such  allowance  as  he  deems  prescrlbed 
reasonable.    [524  ;  O.  1189.] 

715.  All  fees  and  allowances  respectively  payable  under  the         2 
said  tariffs,  whether  under  writs  of  execution  or  otherwise,  shall  Fees 

be  payable  in  advance  by  the  party  at  whose  instance  the  service  in 
is  to  be  rendered  ;  but  in  cases  where  the  amounts  are  impossible 
of  ascertainment  for  any  reason,  then  the  amount  estimated 
by  the  officer  or  fixed  by  the  judge  shall  be  deposited  or  paid, 
to  be  accounted  for  when  the  correct  amount  is  ascertained. 
[532.] 

SHERIFF'S  FEES. 

716.  In  case  a  part  only  is  levied  by  the  sheriff  on  or  by 
force  of  any  execution  the  sheriff  shall  be  entitled,  besides  his 
fees  and  expenses  of  execution,  to    poundage  only  upon    the 
amount  so  made  by  him  whatever  be  the  sum  endorsed  upon 
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Where  land, 
etc.,   advertised 
but  not  sold 


4 

Sheriff  entitled 
to  fees  only 
for  services 
actually 
rendered 


the  writ  and  in  case  the  personal  estate,  except  chattels  real,  of 
the  debtor  is  seized  on  or  under  an  execution  but  not  sold  by 
reason  of  satisfaction  having  been  otherwise  obtained  or  from 
some  other  cause  and  no  money  is  actually  made  by  the  sheriff 
on  or  by  force  of  such  execution  the  sheriff  shall  be  entitled  to 
the  fees  and  expenses  of  execution  and  poundage  only  on  the 
value  of  the  property  seized  not  exceeding  the  amount  endorsed 
on  the  writ  or  such  less  sum  as  a  judge  of  the  court  put  of  which 
the  writ  issued  may  deem  reasonable  under  the  circumstance? 
of  the  case. 

(2)  Where  land  or  chattels  real  of  the  judgment  debtor  have 
been  advertised  under  an  execution  but  not  sold  by  reason  of 
payment  or  satisfaction  having  been  otherwise  obtained  on,  or 
within  one  month  before,  the  day  on  which  the  property  has 
been  advertised  to  be  sold,  or  any  day  to  which  the  sale  may  be 
adjourned,  the  sheriff  shall  be  entitled  to  the  fees  and  expenses 
of  the  execution,  and  poundage  only  on  the  value  of  the  debtor'* 
interest  in  the  property  not  exceeding  the  amount  endorsed  on 
the  writ,  or  such  less  sum  as  a  judge  may  deem  reasonable. 

(3)  Any  party  interested  may  apply  to  the  judge  to  fix  such 
sum  either  before  or  after  taxation  of  the  sheriff's  bill  of  costs, 
charges  and  expenses  or  on  review  or  appeal  from  such  taxation. 
[374;  O.  1190.] 

717.  In  the  case  of  writs  of  execution  upon  the  same  judg- 
ment to  several  judicial  districts  under  one  of  which  the  personal 
estate  of  the  judgment  debtor  or  debtors  has  been  seized  or 
advertised  but  not  sold  by  reason  of  satisfaction  having  been 
obtained  under  or  by  virtue  of  the  writ  in  some  other  judicial 
district  and  no  money  has  been  actually  made  on  such  execution 
the  sheriff  shall  be  entitled  to  mileage  and  fees  only  for  the 
services  actually  rendered  and  performed  by  him.  [375; 
0.  1191.] 


5 

Detailed  hill 
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718.  Upon  the  settlement  of  an  execution  either  in  whole  or 
in  part  by  payment,  levy  or  otherwise,  or  upon  the  withdra'vyal, 
stay  or  setting  aside  of  an  execution,  the  sheriff  or  officer  claim- 
ing any  fees,  poundage,  incidental  expenses  or  remuneration 
which  have  not  been  taxed  shall,  within  forty-eight  hours  after 
being  required  by  any  party  interested,  deliver  a  copy  of  his  bill 
in  detail  to  the  applicant. 

(2)  Such  bill  shall  be  taxed  by  the  taxing  officer  upon  the 
applicant  obtaining  and  serving  an  appointment  for  such  taxa- 
tion. [376  ;0.  1193  &  1194.] 

719.  No  sheriff  shall  without  taxation  collect  any  fees,  costs, 
poundage  or  incidental  expenses  after  having  been  required  to 
have  the  same  taxed;  and  upon  tender  of  the  amount  taxed  no 
fees,  costs,  poundage  or  incidental  expenses  in  respect  of  pro- 
ceedings subsequently  taken  shall  be  allowed  to  any  sheriff. 
[377;  O.  1195.] 
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720.  It  shall  be  the  duty  of  the  taxing  officer  to  grant  an        7 
appointment  for  the  taxation  of  and  to  tax  the  bills  of  costs  ^P°S5Sn 
presented  to  him  for  taxation  upon  payment  or  tender  of  his of  bm  °f  «»*• 
fees  and  to  give  when  requested  a  'certificate  of  such  taxation 

and  the  amount  thereof.     [378;  O.  1194  &  1196.] 

721.  Any  party  dissatisfied  with  the  taxation  may  appeal  to         8 

a  judge  for  a  revision  of  such  taxation.     [379 ;  0.  1197.]  tePx?uonfrom 

SECURITY  FOR  COSTS. 

722.  Security  for  costs  may  be  ordered :  9 
tr]  tf-lt  (a)  Where  the  plaintiff  resides  out  of  Alberta ;                         cwtf'when' 

d     (b)  Where  the  plaintiff  is  ordinarily  resident  out  of  Alberta oni 
though  he  may  be  temporarily  resident  within  Alberta ; 

(c)  Where  the  plaintiff  has  brought  another  action  or  pro- 
ceeding for  the  same  cause,  which  is  pending  in  Alberta  or  in 
any  other  jurisdiction ; 

(d)  Where  the  plaintiff  or  any  person  through  or    under 
whom  he  claims  has  had  judgment  or  order  given  against  him 
in  another  action  or  proceeding  for  the  same  cause  in  Alberta 
or  in  any  other  jurisdiction  with  costs,  and  such  costs  have  not 
been  paid ; 

(e)  Where  the  plaintiff  sues  as  an  informer    or    seeks    to 
recover  any  penalty  given  to  an  informer  or  person  who  sues  for 
the  same  under  a  statute  or  law  by  which  a  penalty  is  given  to 
any  person  who  sues  for  the  same,  either  for  his  sole  benefit,  for 
the  benefit  of  the  Crown  or  partly  for  his  benefit  and  partly  for 
the  benefit  of  the  Crown,  and  the  defendant  swears  that  in  his 
belief  the  plaintiff  or  informer  is  not  possessed    of   property 
within  the  jurisdiction  sufficient  to  answer  the  costs  of    tfee 
action  in  case  a  judgment  is  rendered  in  favour  of  the  defendant, 
and  that  he,  the  applicant,  has  a  good  defence  to  the  action  upon 
the  merits,  as  he  is  advised  and  believes; 

(/)   Where  the  action  is  brought  by  a  nominal  plaintiff ; 

(g)  Where  upon  the  examination  of  the  plaintiff  it  appears 
that  there  is  good  reason  to  believe  that  the  action  is  frivolous 
and  vexatious  and  that  the  plaintiff  is  not  possessed  of  sufficient 
property  to  answer  the  costs  of  the  action  ; 

(7i)  Where  an  action  is  brought  on  behalf  of  a  class  and  the 
plaintiff  is  not  possessed  of  sufficient  property  within  the  juris- 
diction to  answer  the  costs  of  the  action  and  it  appears  that  the 
plaintiff  is  put  forward  or  instigated  to  sue  by  others ; 

(1)  Where  under  the  provisions  of  any  statute  the  defendant 
is  entitled  to  security  for  costs. 

(2)  Where  either  party  to  a  garnishee,  interpleader  or  other  Party  to 
issue  is  an  active  claimant,  he  shall  be  deemed  to  oe  a  plaintiff  ££?*•  ete< 
for  the  purposes  of  this  Rule.     [520 ;  E.  981  a ;  O.  1198.]  Plalntur 

723.  The  application  for  security  may  be  made  at  any  time        IQ 
after  the  service  of  the  statement  of  claim  and  shall  be  sup- Application 
ported  by  an  affidavit  of  the  defendant  or  his  agent,  who  can  £  baefflZitorte<1 
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speak  positively  as  to  the  facts,  alleging  that  there  is  a  good 
defence  to  the  action  on  the  merits  and  specifying  the  nature 
thereof. 

724.  If  it  be  made  to  appear  upon  the  application  that  the 
plaintiff  is  possessed  of  sufficient  property  within  the  jurisdic- 
tion that  will  be  available  for  the  defendant's  costs,  the  order 
may  be  refused. 

725.  The  order  shall  require  the  plaintiff  to  furnish  such 
security  as  the  judge  may  direct  within  two  months  or  such 
other  time  as  may  be  specified  in  the  order  and  that,  until  such 
security  is  given,  all  further  proceedings  in  the  action  be  stayed 
and  that  in  default  of  such  security  being  given  the  action  be 
dismissed  without  further  order,  unless  a  judge  on  special  ap- 
plication shall  otherwise  direct.     [520,  521;  E.  981;  O.  1201, 
1202,  1203,  1204.] 

726.  Where  the  security  is  given  by  bond,  it  shall  unless  the 
judge  otherwise  directs  be  given  to  the  party  or  person  requir- 
ing the  security.    [522 ;  E.  982 ;  O.  1205.] 

727.  The  amount  of  security  may  be  increased  or  diminish- 
ed from  time  to  time.     [0.  1208.] 

728.  Where  money  has  been  paid  into  court  as  security  for 
costs,  it  may  be  paid  out  and  a  bond  filed  for  security  for  costs 
may  be  handed  out  for  suit  or  cancellation,  without  order  upon 
the  written  consent  of  the  solicitors.     [O.  1210,  1211.] 

COSTS  AS  BETWEEN  PARTIES. 

[Nothing  contained  in  the  following  Rules  as  to  costs  shall 
qpply  to  matters  governed  by  the  Small  Debt  Procedure.] 

729.  "Costs"  shall  include  all  the  expenses  which  any  party 
has  reasonably  and  properly  paid  or  become  liable  to  pay  for 
the  purpose  of  carrying  on  or  appearing  as  party  to  any  pro- 
ceeding, including  the  charges  of  barristers  and  solicitors  for 
all  services  reasonably  and  properly  performed,  of  accountants, 
engineers,  or  other  experts  for  attendance  to  give  evidence,  of 
legal  agents  for  services  performed  in  connection  with  the  pro- 
ceedings, and  any  expenses  for  the  preparation  of  plans,  models, 
copies  or  documents,  for  the  fees  payable  to  officers  of  the  court, 
and  for  obtaining  the  attendance  of  witnesses  at  the  trial,  or 
upon  any  examination  on  any  affidavit  or  for  the  purpose  of  the 
trial. 

(2)  If  so  directed  by  the  court  or  a  judge  "costs"  shall  also 
include  the  reasonable  charges  of  accountants,  engineers  or 
other  experts  for  investigations  and  inquiries  made  for  the  pur- 
pose of  giving  evidence  or  assisting  in  the  conduct  of  the  pro- 
ceeding. 

730.  Notwithstanding  anything  contained  in  Rules  18  to  33. 
inclusive,  the  costs  of  all  parties  to  any  proceeding,  including 
third  parties,  the  amount  thereof,  the  party  by  whom  or  the 
fund  or  estate  or  portion  of  an  estate  (if  any)  out  of  which  they 
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are  to  be  paid,  shall  be  in  the  discretion  of  the  court  or  judge 
thereof,  and  the  court  or  judge  may  in  any  case  award  a  gross 
sum  in  lieu  of  or  in  addition  to  any  taxed  costs,  and  may  allow 
costs  to  be  taxed  to  one  or  more  parties  on  one  scale  and  to  an- 
other or  other  parties  on  the  same  or  another  scale,  and  the 
amounts  taxed  on  the  excess  of  one  scale  over  another  to  be  set 
off  one  against  another,  and  in  case  no  order  is  made  the  costs 
shall  follow  the  event,  [517,  518;  E.  976,  977 ;  O.  1130.] 

'    731.  In  any  proper  case  any  barrister  and  solicitor  who  has        18 
acted  for  any  of  the  parties  to  any  proceeding,  may  be  ordered  Barrister  and 

Jf  ,-,  ,1  ,.        rcoc     TT>    fton    r»oo  T  solicitor   may 

to  pay  any  of  the  costs  thereof.     [  52o ;  &.  980,  986.  |  be  ordered  to 

pay  costs 

732.  Where  the  court  or  a  judge  appoints  a  solicitor  to  be        19 
guardian  ad  litem  of  an  infant  or  person  of  unsound  mind,  the  costs  of  infant 
court  or  judge  may  direct  that  the  costs  to  be  incurred  in  the  unsound'Vnd 
performance  of  the  duties  of  such  office  shall  be  borne  and  paid 

by  the  parties  or  some  one  or  more  of  the  parties  to  the  cause  or 
matter  in  which  such  appointment  is  made  or  out  of  any  fund 
in  court  in  which  such  infant  or  person  of  unsound  mind  mav 
be  interested  and  may  give  directions  for  the  repayment  or  al- 
lowance of  costs  as  the  justice  and  circumstances  of  the  case 
may  require.  [519;  E.  988;  0.  1138.] 

733.  A  set-off  for  damages  or  costs  between  parties  may  be        2O 
allowed  notwithstanding  the  solicitor's  lien   for  costs  in   the  set-mr  may 
particular  cause  or  matter  in  which  the  set-off  is  allowed.     [E. bl 

989  ;O.  1165.] 

734.  The  charges  of  barristers  and  solicitors  in  the  District        21 
Court  and  in  the  Supreme  Court  shall  be  in  the  discretion  of  charges 
the  taxing  officer,  but  shall  not  exceed  the  amounts  as  set  forth  schedule  c 
in  the  first  and  second  columns  of  schedule  C  hereto,  increased 

by  15%,  according  to  the  amount  involved  and  irrespective  of 
the  court  in  which  the  proceedings  were  taken : 

Provided  that  the  Supreme  or  District  Court  or  a  judge  there-  court  may 
of  may  in  any  case  allow  such  increased  charges  as  the  special  chafes"" 
skill  shown  or  labour  done,  or  the  importance  or  urgency  of  the 
matter  in  controversy  directly  or  indirectly  justifies,  and  the 
clerk  may,  unless  otherwise  ordered  by  the  court  or  a  judge,  in 
any  defended  case  where  the  amount  involved  is  as  set  out  in  cierk  may 
the  third,  fourth  and  fifth  columns  of  the  said  schedule,  allow  Seslnacrseased 
increased   charges   not   exceeding   those   set   out   in    the   said flxe(1 
columns.,  increased  by  15  per  cent 

(2)  The  clerk  may  in  any  contested  case  allow  fees  exceeding  HOW  cierk 
the  sums  mentioned  in  the  fifth  column  of  the  said  schedule  £?  SSiing 
by  one-third  where  the  amount  involved  is  $15,000  or  more,  ^J" 

by  one-half  where  the  amount  involved  is  $25,000  or  more,  and  "' 
by  as  much  again  where  the  amount  involved  is  $50,000  or 
more. 

(3)  Each  item  in  the  said  schedule  shall  be  deemed  to  include  What  items 
all   instructions,   documents,   attendances,   letters,   taxation   oftoindJte 
costs  and  other  services  necessary  or  convenient  to  be  taken, 
prepared,  made,  written,  read,  performed,  or  had,  for  the  pur- 
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pose  of  fully  completing  the  step  in  the  cause  referred  to  or  im- 
plied in  such  item;  provided  that  if  any  such  step  has  been 
begun  but  only  partially  completed  a  proper  proportionate  part 
of  the  charge  may  be  allowed. 

(4)  In  case  services  have  been  performed  by  a  barrister  and 
solicitor  in  any  proceedings  which  are  not  provided  for  in  the 
said  schedule,  either  expressly  or  by  implication,  such  allowance 
may  be  made  as  a  judge  may  see  fit. 

735.  Where  by  any  judgment  or  order  costs  are  directed  to 
be  paid  by  any  party  the  scale  and  limitation  of  costs  shall,  if 
no  other  relief  than  the  payment  of  a  sum  of  money  has  been 
claimed  or  obtained,  be  determined  as  against  a  plaintiff  by 
the  amount  claimed,  or  as  against  a  defendant  by  the  amount 
for  which  judgment  is  given. 

736.  Where  by  any  judgment  or  order  relief  other  than  or 
in  addition  to  the  payment  of  a  sum  of  money  is  given,  or 
judgment  is  given  for  the  defendant  in  any  proceeding  in  which 
relief  other  than  or  in  addition  to  the  payment  of  money  is 
claimed,  the  costs  shall  be  taxed  upon  the  scale  set  out  in  column 

1  of  schedule  C,  if  the  action  is  in  the  District  Court,  and  if  the 
action  is  in  the  Supreme  Court  shall  be  taxed  upon  the  scale  set 
out  in  such  column  of  the  said  schedule  or  such  of  the  scales 
mentioned  in  Rule  21  (2)  as  the  court  or  judge  may  direct,  and 
in  default  of  such  direction  shall  be  taxed  according  to  column 

2  of  the  said  schedule,  or  according  to  the  scale  which  would 
have  applied  if  no  relief  other  than  the  payment  of  money  had 
been  claimed,  whichever  is  higher. 

737.  Where  in  any  interlocutory  proceeding  costs  are  direct- 
ed to  be  paid,  the  scale  upon  which  such  costs  are  to  be  taxed,  or 
the  amount  to  be  paid  may  be  fixed  by  the  court  or  judge  by 
whom  the  direction  is  given,  and  if  not  fixed,  such  costs  shall 
be  taxed  upon  the  same  scale  as  the  general  costs  of  the  action, 
subject  to  any  direction  which  may  be  made  by  the  court  or 
a  judge. 

738.  No  ex  parte  order  shall  contain  any  direction  as  to 
costs,  and  the  costs  of  and  incidental  to  any  order  whether  ex 
parte  or  otherwise  which  are  not  provided  for  in  the  order  shall, 
unless  otherwise  provided  for  in  these  Rules  or  unless  a  judge 
shall  otherwise  direct,  be  costs  in  the  cause. 

739.  On  any  appeal  the  scale  of  costs  of  the  appeal,  and  if 
so  stated  in  the  judgment,  also  of  the  proceedings  in  the  court 
below,  shall  be  as  directed  by  the  judgment  in  appeal,  or  in  de- 
fault of  direction  shall  be  the  'same  as  that  fixed  under  the  order 
or  judgment  appealed  from. 

740.  In  any  action  in  which  the  only  relief  claimed  is  tho 
PaYment  of  a  stated  sum  of  money  by  way  of  damages  or  other- 
wise, or  the  payment  of  money  with  foreclosure  or  sale  of  pro- 
perty  mortgaged  or  pledged  to  secure  such  money,  no  party  or 
nlimber  of  parties  among  whom  there  is  no  divergence  of  inter- 
est or  who  might  properly  have  defended  by  one  solicitor  shall 
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(except  with  respect  to  the  costs  of  any  appeal)  recover  against 
any  other  party  or  parties  to  any  proceeding,  costs  exclusive  of 
disbursements  in  excess  of  the  following  proportions  of  the 
amount  claimed  or  recovered : 
Where  the  amount  claimed  or  recovered  does 

not  exceed  $100 50  per  cent. 

On  the  excess  over  $100  up  to  $1,000 15  per  cent. 

On  the  excess  over  $1,000  up  to  $10,000 10  per  cent. 

On  the  excess  over  $10,000 5  per  cent. 

(2)  In  all  other  actions  the  limitation  above  mentioned  shall  Dions'* 
apply  upon  the  assumption  that  the  amount  claimed  or  recover- 
ed in  the  action  is  the  highest  amount  under  the  scale  upon 
which  the  costs  are  in  the  result  of  the  action  taxable. 

(3)  In  every  action  in  which  a  claim  by  way  of  damages  isj,fal^ages 
set  up,  the  amount  of  monev  claimed  in  respect  of  such. damages  amount' must 

,     ,    j  be  stated 

must  be  stated. 

741.  Where  costs  are  taxable  separately  by  two  or  more  par-       28 
ties  among  whom  there  is  no  divergence  of  interest,  or  who  ^nsofin  same 
might  properly  have  appeared  by  the  same  solicitor  and  been  interest  but 
represented  by  the  same  counsel,  and  the  sum  of  the  bills  tax-  dKu8  ' 
able  by  each  exceeds,  or  is  likely  to  exceed,  the  total  amount solicitors-  etc 
taxable  to  all  such  parties  jointly,  the  division  of  such  total 

among  the  parties  shall  be  in  the  discretion  of  the  court  or  judge 
by  whom  the  costs  are  ordered  to  be  paid,  or  if  no  such  direction 
is  given,  in  the  discretion  of  the  clerk. 

(2)   If  such  parties  might  properly  have  appeared  by  the  when  counsel 
same  solicitor,  but  have  not  improperly  been  represented  by  olLsei  may™" 
separate  counsel,  the  counsel  fees  to  the  additional  counsel  may be  8llowed 
be  taxed  in  addition  to  the  proportions  aforesaid.     [E.  1002.] 

742.  In  any  case  where  two  or  more  issues  of  law  and  fact       29 
are  raised  upon  the  pleadings  and  success  upon  such  issues  isf°sts,  where 
divided  between  the  parties,  the  court  or  judge  may  direct  theiZwVim 
costs  only  of  the  more  successful  of  the  parties  to  be  taxed  and  aanidsjafndare 
a  proportionate  part  of  the  whole  amount  so  taxed  or  of  the success  dwded 
whole  amount  taxable,  whichever  is  the  lower,  to  be  allowed bet 

to  such  party  or  parties,  and  any  such  direction  may  either  in- 
clude or  exclude  the  witness  fees  taxable  by  all  or  only  some  of 
the  parties  to  whom  costs  are  allowed  as  set  out  in  schedule  D  Scne<Iule  "»" 
hereto. 

743.  Where  it  is  inconvenient  or  impossible  to  make  an        3O 
order  as  in  the  last  preceding  rule  mentioned,  and  anv  order  is  I?her.e, no .. 

-,  .      -.  l     .  ,,  •         it  t  direction,  how 

made  or  judgment  given  whereby  any  party  is  allowed  costs  judgment  to 
except  in  so  far  as  they  have  been  occasioned  or  incurred  bybe 
reason  of  or  relating  to  any  issue  or  any  particular  part  of  the 
proceedings,  such  order  or  judgment  shall  be  read  and  construed 
as  excluding  only  the  amount  by  which  the  costs  have  been 
increased  by  such  issue  or  proceedings. 

744.  No  party  to  any  proceedings  shall  be  entitled  to  recover       31 
against  any  other  party  any  sum  for  costs  in  excess  of  the  sum*™n°™!;ble 
for  which  he,  or  some  other  person,  would  in  any  event  of  the  for  party  and 
proceedings  have  become  or  be  liable  to  any  barristers  and  so- party  co 
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35 
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client  may 
make  agreement 
re  payment  of 
costs,  etc. 


Agreement 
to  be  allowed 
liy   taxing 
officer  before 
costs   payable 
thereunder 


licitors  retained  by  him;  provided  that  in  the  absence  of  any 
rule  or  any  agrement  by  any  party  to  the  contrary,  such  party 
shall  be  deemed  to  have  become  or  be  liable  for  costs  at  least  to 
the  amount  which  he  may  be  found  entitled  to  recover  for 
costs  against  any  other  party. 

745.  If  upon  any  taxation  it  shall  appear  that  the  costs  have 
been  increased  by  unnecessary  delay  or  by  improper,  vexatious, 
prolix  or  unnecessary  proceedings,  or  by  other  misconduct  or 
negligence,  or  that  from  any  other  cause  the  amount  of  the  costs 
is  excessive  having  regard  to  the  nature  of  the  business  transact- 
ed or  the  interests  involved  or  the  money  or  value  of  property  to 
which  the  costs  relate,  or  to  the  other  circumstances  of  the  case, 
the  taxing  officer  shall  allow  only  such  an  amount  of  costs  as 
may  be  reasonable  and  proper.     [E.  986.] 

746.  When  an  action  is  brought  in  the  Supreme  Court  and 
the  plaintiff  recovers  a  judgment  which  might  have  been  recov- 
ered in  the  District  Court  and  the  judge  makes  no  order  to  the 
contrary,  the  plaintiff  shall  recover  only  such  costs  as  are  ap- 
propriate to  the  judgment  recovered  and  the  defendant  shall  be 
entitled  to  tax  his  costs  on  the  scale  of  costs  appropriate  to  the 
plaintiff's  claim  and  so  much  thereof  as  exceeds  the  taxable 
costs  of  defence  which  would  have  been  incurred  under  the  scale 
of  costs  appropriate  to  the  judgment  recovered  shall  be  set  off 
against  the  plaintiff's  judgment  and  costs.     [O.  1132.] 

COSTS  AS  BETWEEN  SOLICITOR  AND  CLIENT. 

747.  As  between  solicitor  and  client  such  costs  may  be  al- 
lowed as  are  mentioned  in  schedule  C  hereto  in  respect  of  the 
services  therein  referred  to  and  in  respect  of  other  services  such 
allowance  may  be  made  as  may  appear  to  be  a  reasonable  amount 
to  be  paid  by  the  client  to  the  solicitor  for  the  services  perform- 
ed, having  regard  to  the  nature,  importance  or  urgency  of  the 
matters  involved,  the  circumstances  and  interest  of  the  person 
by  whom  the  costs  are  payable,  the  fund  out  of  which  they  are 
payable,  the  general  conduct  and  costs  of  the  proceedings,  the 
skill,  labour  and  responsibility  involved,  and  all  other  circum- 
stances, and  having  regard  also,  in  proceedings  to  which  the 
tariff  in  schedule  C  may  be  applied,  to  the  fees  allowed  by  such 
tariff  as  between  party  and  party. 

748.  A  barrister  and  solicitor  may  make  an  agreement  in 
writing  with  the  client  respecting  the  amount  and  manner  of 
payment  for  the  whole  or  any  part  of  any  past  or  future  ser- 
vices, fees,  charges  or  disbursements  in  respect  of  business  done 
or  to  be  done  by  such  barrister  and  solicitor,  either  by  a  gross 
sum  or  by  commission  or  percentage  or  by  salary  or  otherwise, 
and  either  at  the  same  or  at  a  greater  or  a  less  rate  as  or  than  the 
rate  at  which  he  would  otherwise  be  entitled  to  be  remunerated : 

Provided  always,  that  when  any  such  agreement  shall  be 
made  in  respect  of  business  done  or  to  be  done  in  any  action 
the  amount  payable  under  the  agreement  shall  not  be  receivable 
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by  the  barrister  or  solicitor  until  the  agreement  has  been  exam- 
ined and  allowed  by  the  taxing  officer  of  the  court  having  power 
to  enforce  the  agreement  in  the  judicial  district  in  which  the 
solicitor  resides,  and  either  party  may  require  the  taxing  officer  judge  may 
to  take  the  opinion  of  a  judge  thereon;  and  such  judge  shall  I^men?"0' 
have  power  either  to  reduce  the  amount  payable  under  the 
agreement  or  order  the  agreement  to  be  cancelled  and  the  costs, 
fees,  charges  and  disbursements  in  respect  of  the  business  done 
to  be  taxed  in  the  same  manner  as  if  no  such  agreement  had 
been  made: 

And  provided  further,  that  nothing  herein  contained  shall  ^^ivT^ai 
be  construed  to  give  validity  to  any  purchase  by  a  barrister  t»  {^^ 
and  solicitor  of  the  interest  or  any  part  of  the  interest  of  his  by  solicitor 
client  in  any  suit,  action  or  other  contentious  proceeding  to  agreement 
be  brought  or  maintained,  or  to  give  validity  to  any  agreement  ^"J^*^61 
by  which  a  barrister  or  solicitor  retained  or  employed  to  prose-  success 
cute  any  suit,  action  or  other  contentious  proceeding  stipulates 
for  payment  only  in  the  event  of  success  in  such  suit,  action  or 
proceeding. 

749.  No  such  agreement  shall  be  enforceable  against  any       36 
client  unless  it  is  in  writing  and  signed  by  the  client  or  his  duly  ^"^. 
authorized  agent  in  that  behalf,  and  where  an  agreement  has  a°nd  signed  'by 
been  made  which  is  not  enforceable  by  reason  of  this  Rule  and 

the  client  objects  to  its  enforcement,  the  costs  shall  be  such  as 
would  be  payable  in  the  absence  of  any  agreement. 

750.  Any  provision  in  any  such  agreement  relieving  any       37 
barrister  and  solicitor  from  liability  for  negligence  or  any  other  ^^ons  lf 
liability  to  which  he  might  be  subject  as  barrister  and  solicitor  in  agreement 

be  wholly  void. 


751.  Where  a  barrister  and  solicitor  has  made  an  agreement       38 
with  his  client  in  pursuance  of  the  provisions  of  these  Rules,  Procedure  under 
and  anything  has  been  done  by  such  barrister  and  solicitor  sointere 
under  the  agreement,  and  before  the  agreement  has  been  com-  ta 
pletely  performed  by  him,  such  barrister  and  solicitor  dies  or 
becomes  incapable  to  act,  an  application  may  be  made  to  the 
court  to  examine  the  agreement  by  any  party  thereto,  or  by  the 
representatives  of  any  such  party,  and  the  court  shall  thereupon 
have  the  same  power  to  enforce  or  set  aside  such  agreement,  so 
far  as  the  same  may  have  been  acted  upon,  as  if  such  death  or 
incapacity  had  not  happened  ;  and  the  court,  if  it  shall  deem  the 
agreement  to  be  in  all  respects  fair  and  reasonable,  may  order 
the  amount  due  in  respect  of  the  past  performance  of  the  agree- 
ment to  be  ascertained  by  taxation,  and  the  taxing  officer  in 
ascertaining  such  amount  shall  have  regard  so  far  as  may  be  to 
the  terms  of  the  agreement,  and  payment  of  the  amount  found 
to  be  due  may  be  enforced  in  the  same  manner  as  if  the  agree- 
ment  had  been   completely   performed  by   the  barrister  and 
solicitor. 


132 


RULES    OP    COURT 


39 


Effect  on 
agreement 
of  change 
of  solicitors 
by  client 


40 

Costs  of 
barrister  or 
solicitor  who 
is  also 
guardian,  etc. 


41 


Costs  out 
of  trust 
funds,  etc., 
against 
persons  not 
sui  juris 


42 

Solicitor  may 
take  payment 
in  advance 
or  security  for 
bis  fees,  etc. 

43 

Taxing  officer 
may  allow 
interest  on 
moneys 
disbursed,  etc. 


44 

Court  may 
give  solicitor 
lien  for  costs 
and  make  order 
for  payment, 
etc. 


752.  If  after  any  such  agreement  as  aforesaid  shall  have 
been  made,  the  client  shall  change  his  solicitor  before  the  con- 
clusion of  the  business  to  which  such  agreement  shall  relate 
(which  he  shall  be  at  liberty  to  do  notwithstanding  such  agree- 
ment), the  solicitor,  party  to  such  agreement,  shall  be  deemed 
to  have  become  incapable  to  act  under  the  same  within  the 
meaning  of  the  last  preceding  Rule ;  and  upon  any  order  being 
made  for  taxation  of  the  amount  due  to  such  solicitor  in  respect 
of  the  part  performance  of  such  agreement,  the  court  shall 
direct  the  taxing  officer  to  have  regard  to  the  circumstances 
under  which  such  change  of  solicitor  has  taken  place ;  and,  upon 
•such  taxation,  the  solicitor  shall  not  be  deemed  entitled  to  the 
full  amount  of  the  remuneration  agreed  to  be  paid  to  him  un- 
less the  judge  making  the  order  shall  so  direct. 

753.  Any  barrister  and  solicitor  who  is  guardian,  commit- 
tee, mortgagee,  executor,  administrator  or  trustee  shall  be  en- 
titled .as  against  the  estate  or  fund  or  as  against  the  mortgaged 
estate  to  make  the  same  charges  for  services  performed  by  him 
as  barrister  and  solicitor  for  or  in  connection  with  the  estate  or 
fund  or  mortgaged  property  as  might  have  been  payable  out  of 
the  estate  or  fund  or  been  chargeable  against  the  mortgaged 
estate  if  the  barrister  and  solicitor  had  been  employed  as  such 
by  some  other  person  acting  as  guardian,  committee,  mortgagee, 
executor,  administrator  or  trustee. 

754.  No  costs  shall  be  payable  out  of  or  chargeable  against 
any  trust  estate,  trust  fund  or  mortgaged  property  as  against 
any  person  interested  therein,  unless  such  person  is  sui  juris 
and  has  consented  to  the  payment  of  such  costs,  until  after  such 
costs   have   been    taxed   or   allowed    as   hereinafter   provided, 
whether  or  not  the  barrister  and  solicitor  or  some  other  person  is 
the  trustee,  executor,  administrator,  guardian,  committee,  or 
mortgagee. 

755.  Any  barrister  and  solicitor  may  obtain  payment  in 
advance  or  take  security  for  his  future  fees,  charges  or  disburse- 
ments. 

756.  Upon  every  taxation  of  costs,  fees,  charges  or  disburse- 
ments, the  taxing  officer  may  allow  interest  at  such  rate  and 
from  such  time  as  he  thinks  just  on  moneys  disbursed  by  the 
solicitor  for  his  client,  and  on  moneys  of  the  client  in  the  hands 
of  the  solicitor,  and  improperly  retained  by  him. 

757.  The  court  or  a  judge  may  on  the  application  of  a  bar- 
rister and  solicitor  declare  such  barrister  and  solicitor  to  be  en- 
titled to  a  charge  upon  the  property  recovered  or  preserved 
through  his  instrumentality  in  any  proceeding  prosecuted  or 
defended  by  him,  for  his  proper  fees  and  disbursements  in 
reference  to  such  proceeding,  and  may  make  such  order  or 
orders  as  may  be  just  for  the  raising  or  payment  of  such  fee  s 
and  disbursements  out  of  such  property. 
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758.  No  act  or  thing  shall  defeat  any  such  charge  unless  the        45 
property  has  been  disposed  of  to  a  bona  fide  purchaser  for  value  what  to 

r  .   f        J  affect  Hen 

without  notice. 

759.  No  order  shall  be  made  charging  any  property  recover-       46 
ed  or  preserved  in  any  case  where  the  right  of  the  barrister  and  ^e^alm 
solicitor  to  recover  payment  of  his  fees  and  disbursements  is  of  solicitor 
barred  by  any  Statute  of  Limitations. 

760.  A  barrister  and  solicitor  may  bring  an  action  for  any       47 
costs  due  to  him  at  any  time  after  the  same  have  been  incurred ;  ^^rof 
provided  that  no  judgment  shall  be  entered  in  any  such  action  for  costs 
except  upon  the  order  of  a  judge  who  may  direct  a  taxation,  and 

no  costs  of  such  action  shall  be  allowed  to  such  barrister  and 
solicitor  except  upon  the  order  of  a  judge. 

TAXATION  OF  COSTS  GENERALLY. 

761.  On    any    taxation,    the    taxing    officer    shall    have       48 

nnwpr Powers  of 

taxing  officer 

(a)  To  take  evidence  either  by  affidavit  or  viva  voce  upon  on  t***tloD* 
oath; 

(b)  To  direct  the  production  of  books,  papers  and  docu- 
ments ; 

(c)  To  require  notice  of  the  taxation  to  be  given  to  all 
'.&•               persons  who  may  be  interested  in  the  taxation  or  in 
"                      the  fund  or  estate  out  of  which  the  costs  are  payable ; 

(d)  To  require  any  party  or  person  to  be  represented  by 
a  separate  solicitor; 

(e)  To  allow  or  disallow  the  costs  of  the  taxation  or  any 
part  of  them  to  or  against  any  party  or  any  person 
represented  upon  the  taxation ;  provided  that  the  costs 
of  a  taxation  of  a  solicitor's  bill  upon  the  application 
of  a  client  shall  not  be  allowed  against  the  client  unless 
it  shall  appear  to  the  taxing  officer  that  the  client  has 
acted  unreasonably  in  applying  to  have  the  same  tax- 
ed, or  the  taxation  thereof  was  unnecessary;  and  no 
costs  of  a  taxation  of  a  solicitor's  bill  against  a  client 
shall  be  allowed  against  the  client  upon  a  solicitor's 
application  for  taxation  of  his  own  bill  against  his 
client  except  by  order  of  a  judge ; 

(/)  The  taxing  officer  shall  have  power  to  limit  or  extend 
the  time  for  any  proceeding  before  him,  and  where, 
by  any  rule,  or  any  order  of  the  court  or  a  judge,  a 
time  is  appointed  for  any  proceeding  before  or  by  a 
taxing  officer,  unless  the  court  or  a  judge  shall  other- 
wise direct,  such  officer  shall  have  power  from  time  to 
time  to  extend  the  time  appointed  upon  such  terms  (if 
any)  as  the  justice  of  the  case  may  require,  and  al- 
though the  application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed,  it  shall  not 
be  necessary  to  make  a  certificate  or  order  for  this 
purpose  unless  required  for  any  special  purpose. 
[E.  1002.] 
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762.  Before  the  issue  of  any  appointment  to  tax  any  bill  of 
costs,  a  copy  of  the  bill  and  of  the  affidavit  of  disbursements, 
if  any,  shall  be  deposited  with  the  officer  by  whom  such  bill 
is  to  be  taxed. 

763.  In  every  bill  of  costs,  except  a  bill  against  a  client, 
under  such  an  agreement  as  is  mentioned  in  Rule  35,  tho 
charges  of  barristers  and  solicitors  shall  be  entered  in  a  separate 
column  from  the  disbursements. 

764.  Every  column  of  every  bill  shall  be  cast  before  the  bill 
is  left  for  taxation. 

765.  One  day's  notice  of  any  taxation  shall  be  given  to  every 
party  or  person  interested  in  such  taxation  by  service  of  a  copy 
of  the  appointment,  together  with  a  copy  of  the  bill  proposed 
to  be  taxed  and  of  the  affidavit  of  disbursements,  if  any;  pro- 
vided that  no  notice  need  be  given  of  any  taxation  of  costs  as 
between  party  and  party  to  any  party  to  the  proceedings  who 
has  not  appeared  therein. 

766.  On  any  taxation  the  taxing  officer  shall  certify  the 
amount  of  the  costs  taxed  by  him  for  and  against  each  party  or 
person  and  may  give  such  interim  certificates  as  may  be  con- 
venient or  necessary  and  may  certify  specially  any  circum- 
stances. 

767.  Subject  to  appeal  and  the  terms  contained  in  the  cer- 
tificate or  in  the  order  under  which  the  taxation  has  been  made, 
any  certificate  given  upon  any  taxation  shall  be  final  and  con- 
clusive as  to  the  amounts  therein  mentioned  against  all  person? 
who  have  received  notice  of  the  taxation. 


TAXATION  AS  BETWEEN  PARTY  AND  PARTY. 
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768.  In  the  absence  of  other  provision  costs  of  any  proceed- 
ings shall  be  taxed  by  the  registrar,  clerk  or  deputy  clerk  of  the 
court,  in  whose  office  the  proceedings  are  being  carried  on  at  the 
time  of  such  taxation. 

769.  If  notice  of  the  taxation  of  any  bill  of  costs  is  given, 
every  party  who  is  entitled  to  set  off  any  other  costs  against  the 
amount  of  such  bill,  or  who  is  entitled  to  any  other  costs  which 
are  to  be  taxed  with  such  bill  either  for  the  purpose  of  ascer- 
taining the  total  amount  of  costs  taxable  against  the  party 
against  whom  the  first  mentioned  bill  is  taxable  or  otherwise, 
or  who  is  required  to  bring  in  a  bill  of  any  other  costs  for  the 
purpose  of  ascertaining  the  amount  of  costs  payable  to  the  party 
by  whom  such  first  mentioned  bill  has  been  brought  in,  shall 
bring  in  a  bill  of  such  other  costs  within  seven  days  after  such 
notice  or  within  such  further  time  as  the  taxing  officer  may 
allow,  and  upon  default  such  other  party  shall  forfeit  his  right 
to  such  other  costs,  and  the  taxation  may  proceed  accordingly. 
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(2)  Any  party  liable  to  pay  costs  may  obtain  an  appoint-  fo.. 
ment  from  the  taxing  officer  calling  upon  the  party  entitled  to  may  obtain 

i  •  -i  "ii    <•  ,•  -,i   •  i     j  •  xi       appointment 

the  same  to  bring  in  a  bill  for  taxation  within  such  time  as  the  to  tax 
taxing  officer  shall  direct  and  unless  such  bill  is  brought  in 
pursuant  to  such  direction,  or  within  such  further  time  as  the 
taxing  officer  shall  appoint,  the  party  entitled  to  the  costs  shall, 
unless  the  taxing  officer  shall  otherwise  direct,  forfeit  his  right 
to  the  same. 

770.  Where  in  any  proceeding  any  party  liable  to  pay  costs        57 
is  also  entitled  to  receive  costs,  the  taxing  officer  may,  notwith:  Taxing  officer 
standing  any  lien  any  solicitor  may  have  for  his  costs,  adjust  costs,  auowin? 
the  amount  payable  by  way  of  deduction  or  set-off,  or  may  de-  set 

lay  the  allowance  of  costs  to  one  of  the  parties  until  he  has  paid 
or  tendered  any  costs  for  which  he  may  be  liable. 

771.  No  allowance  shall  be  made  for  any  services,  attend-       58 
ances  or  fees  except  the  charges  of  barristers  and  solicitors  and  j^^0^ 
the  fees  paid  to  officers  of  the  court,  unless  the  payment  there-  to8  proved 
for  of  the  amount  sought  to  be  taxed  is  proved  by  affidavit  before^elng 
which  may  be  referred  to  as  an  affidavit  of  disbursements.         MmseA 

772.  No  costs  shall  be  taxed  until  after  the  order  or  judg-       59 
ment  allowing  such  costs  has  been  signed,  entered  or  otherwise  ^"'j^0' 

perfected.  after  entry  of 

judgment,  etc. 

773.  Costs  may  be  taxed  under  any  judgment  or  order  or       6O 
award,  notwithstanding  any  stay  of  the  proceedings  in  which  ^at|^nstayMl 
such  judgment,  order  or  award  was  given  or  made,  unless  the  expressly  ordered 
stay  applies  expressly  to  such  taxation. 

TAXATION  AS  BETWEEN  SOLICITOR  AND  CLIENT. 

774.  Every  bill  of  costs  to  be  taxed  as  between  any  barrister       61 
and  solicitor  and  a  client  shall  be  signed  by  the  barrister  and^111^  ™^ts 
solicitor  or  by  one  of  the  members  of  the  firm  of  barristers  and  by  solicitors 
solicitors  by  which  the  costs  are  claimed. 

775.  Every  bill  of  costs  to  be  taxed  against  a  client  under       62 
such  an  agreement  as  mentioned  in  Rule  35,  shall  give  sufficient  J[1datci^1nt'1stor 
information  as  to  the  work  done,  time  spent  or  moneys  collected  bin  to  show 
or  expended  and  other  matters  as  may  be  required  for  a  com- 

plete understanding  of  the  claims  made,  and  there  shall  appear 
thereon  or  be  attached  thereto  a  copy  of  the  agreement  if  in 
writing,  or,  if  not,  a  full  memorandum  of  the  terms  thereof  with 
a  statement  that  the  client  has  been  informed  that  the  agree- 
ment is  voidable  at  his  instance,  but  has  not  made  any  objec- 
tion to  the  enforcement  thereof. 

776.  Any  such  agreement  shall,  as  against  any  person  liable        63 
to  pay  any  costs,  be  allowed  only  to  the  extent  to  which  the  same  ^SaMe"81 
is  fair  and  reasonable  in  the  circumstances,  and  may  be  allowed 

or  disallowed  in  whole  or  in  part  as  well  with  respect  to  sums 
paid  thereunder  as  to  sums  remaining  unpaid. 
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64  777.  Any  barrister  and  solicitor  at  any  time  after  the  deliv- 
when  and         ery  of  a  taxable  bill,  and,  subject  to  the  provisions  of  Rule  67, 
maT'to'uxed     any  person  to  whom  a  taxable  bill  has  been  delivered  may  ob- 
tain an  appointment  from  the  taxing  officer  of  the  judicial  dis- 
trict in  which  the  office  of  the  barrister  or  solicitor  is  situated, 
or  such  other  taxing  officer  as  a  judge  may  direct. 

65  778.  To  prove  the  delivery  of  a  taxable  bill  of  costs  it  shall 
Jf1Miiy           ke  sun^cient  to  prove  by  affidavit  that  a  bill  with  the  particulars 
bow  proved        of  the  amount  claimed  and  signed  as  aforesaid,  was  delivered 

or  mailed  to  the  party  to  be  charged,  or  one  of  the  parties  to  be 
charged  or  his  agent  in  that  behalf,  at  his  proper  address,  and 
a  sufficient  bill  shall  thereupon  be  deemed  to  have  been  received 
at  the  time  of  such  delivery  or  in  the  ordinary  course  of  mail, 
as  the  case  may  be,  unless  the  contrary  is  shown. 

66  779.  Any  person  from  whom  a  barrister  and  solicitor  has  de- 
person  liable      manded  any  sum  for  costs  or  any  person  who  may  be  liable,  or 

to  pay  costs  ..          »  .  /»         i       i   •  i       i  •    i  i       <• 

may  apply         who  is  interested  in  any  estate  or  fund  which  may  be  liable  for 

tm  ?rte?tor  i\  the  payment  of  any  costs  may  apply  to  the  court  or  a  judge  ex 

18X811011  '  Jr     Par^e  f°r  the  taxation  of  such  costs,  and  upon  such  application 

^Ul)^       the  judge  may  direct  the  delivery  of  a  taxable  bill  and  may  refer 

the  bill  for  taxation  to  a  taxing  officer. 

67  78O.  No  bill  shall  be  subject  to  taxation  after  payment  there- 
Llmtoatri°ht        °^  or  after  the  expiration  of  one  year  from  the  delivery  thereof, 
to  demand         except  upon  the  order  of  a  judge  made  on  notice  under  special 

circumstances,  to  be  proved  to  the  satisfaction  of  the  judge,  and 
upon  such  terms,  conditions  and  directions,  as  the  judge  may 
think  proper,  but  no  such  reference  under  any  circumstances 
shall  be  made  after  the  expiration  of  two  years  after  payment. 

68  781.  Upon  any  bill  of  costs  being  taxed  payment  thereof 
may  ^e  en^orce^  upon  the  order  of  a  judge  to  be  obtained  on 
notice,  but  where  any  order  has  been  made  by  a  judge  for  the 
delivery  of  a  taxable  bill,  or  for  the  taxation  thereof,  such  order 
may  provide  for  the  payment  thereof  when  the  same  has  been 
taxed. 

69  782.  Any  application  for  the  taxation  of  a  bill  of  costs  shall 
£SPV«iK«n       be  intituled  "In  the  matter  of  the  taxation  of  the  costs  of 

.  _,.. 

to  a  judge,         a  barrister  and  solicitor,    and  upon  any  such 

application  such  order  as  may  be  just  may  be  made  for  the  de- 
livery up  by  the  barrister  and  solicitor  of  any  deeds,  documents 
or  papers  of  the  client  in  the  possession  of  the  barrister  and 
solicitor. 

70  783.  Where  a  bill  of  costs  has  been  taxed  it  shall  not  be 
teb<taxedllania!     referred  for  taxation  a  second  time,  except  under  special  cir- 
second  time        cumstances. 

APPEALS  FROM  TAXATIONS. 

71  784.  Any  person  pecuniarily  interested  in  the  result  of  any 
rp^aimfrom       taxation  may  within  forty-eight  hours  after  its  completion,  or 
taxation,           after  he  has  received  notice  of  the  issue  of  any  interim  certificate 

file  with  the  officer  by  whom  the  bill  was  taxed  written  objec- 
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tions  to  the  taxation  specifying  the  items  objected  to  and  the 
grounds  of  objection  thereto,  and  within  forty-eight  hours 
thereafter  he  may  serve  upon  the  opposite  party  notice  of  a 
motion  to  be  made  to  a  judge  in  chambers  within  seven  days 
thereafter  by  way  of  appeal  from  the  taxation,  but  upon  such 
appeal  he  shall  be  confined  to  the  items  objected  to  and  the 
grounds  of  objection  taken  in  the  written  objections  filed  with 
the  clerk. 

785.  On  any  such  appeal,  the  judge  may  exercise  any  of  the  72 
powers  which  might  have  been  exercised  by  the  taxing  officer  p°™™  <* . 
upon  the  taxation  and  any  discretion  exercised  by  the  taxing  hea 
officer  shall  be  subject  to  review  as  fully  as  if  the  taxation  had 
been  made  by  the  judge  in  the  first  instance. 

(2)  If  a  writ  of  execution  has  been  issued  for  costs  which  are 
reduced  on  appeal,  the  writ  of  execution  shall  be  returned  to 
the  clerk  issuing  the  same  for  amendment  in  accordance  with  St'ed 
the  order  made  upon  the  appeal ;  and  if  the  amount  as  originally result  of  appeal 
taxed  by  the  taxing  officer  has  been  paid  and  after  payment 
thereof  such  amount  be  reduced  on  appeal  the  judge  may  order 
the  return  of  the  excess  by  the  party  who  has  received  the  same 
and  execution  may  be  issued  upon  such  order  for  such  excess, 
and  if  such  costs  have  been  paid  to  a  solicitor,  such  solicitor 
may  be  ordered  to  return  such  excess  and  such  order  may  be 
enforced  by  attachment. 
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I  On  adjournment  of  motion  or  application  where  c< 
f  where  taxable  *)  .  . 
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at  place  of  residence  of  solicitor  — 
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SCHEDULE  D.  In  Dis.     In  Sup. 

Court       Court 

Allowances  to  witnesses,  jurors  and  interpreters, 
subject  to  be  increased  under  special  circumstances  by 
a  judge — 

For  every  day  or  part  of  a  day  required  for  going 
to,  staying  at  and  returning  from  the  place  of  trial. 

(a)  Where  such  witness  is  a  barrister,  solicitor, 
physician,  surgeon,  registered  professional  engineer, 
surveyor,  chartered  accountant  or  architect,  not  a 
party  to  the  cause,  and  is  called  in  consequence  of  pro- 
fessional services  rendered  by  him  or  to  give  expert 
evidence: 

(1)  At  place  of  residence $3.00    $5.00 

(2)  Elsewhere   5.00      10.00 

(6)  To  any  other  witnesses  called  to  give  expert  evi- 
dence, half  of  the  above  amounts. 

(c)    In  other  cases 1.00        2.00 

For  every  mile  actually  travelled  by  such  witness, 
juror  or  interpreter,  in  going  to  and  returning  from 
the  place  of  trial  otherwise  than  by  railway  or  public 
steamboat  .10  .10 

The  taxing  officer  may  allow  an  additional  sum  to 
an  interpreter  under  special  circumstances,  not  to 
exceed  5 . 00  5 . 00 

The  amount  actually  paid  for  railway  or  steamboat 
fare. 

The  amount  actually  paid  for  sleeping  accommoda- 
tion and  food  while  going  to,  and  returning  from  the 
place  of  trial,  not  more  than  $2.00  a  night  being  allow- " 
ed  for  sleeping  accommodation  or  more  than  $3.00  per 
day  for  food  while  the  journey  continues,  and  for  food 
and  sleeping  accommodation  while  staying  at  place  of 
trial,  the  amount  actually  and  reasonably  paid  in  the 
discretion  of  the  taxing  officer. 


SCHEDULE  E. 

FEES  OF  OFFICIALS. 

BEGISTRAB'S  FEES. 

1.  On  receiving  appeal  books  and  inscribing  cause  and  attend- 
ing court  on  hearing $6 . 00 

2  Instead  of  the  last  mentioned  fee,  on  inscribing  any  cause, 
special  or  stated  case  or  matter  referred  to  the  court  by  a 
judge  and  attending  the  court  on  argument  (if  so  directed 
by  the  judge) 3 . 00 

3.  For  receiving  and  filing  factums  received  from  each  side  and 
forwarding  copies  to  judges 2 . 00 

4.  Postage  paid. 

5.  Entering   and   registering   every   judgment,   decree,    rule   or 

order  up  to  five  folios 2.00 

For  each  additional  folio  of  100  words 20 

6.  Entering  every  final  judgment  of  the  court 4 . 00 

7.  Every  writ  or  other  process 2.00 

8.  Every  filing 10 

9.  Every  certificate,  with  or  without  seal  of  court 1.00 

10.  Copies  of  proceedings,  per  folio  of  100  words 10 

11.  Every  search 25 

12.  Every  oath  administered 25 

13.  Every  motion  or  argument  not  otherwise  provided  for 2.00 

14.  Every  taxation  of  costs,  per  hour  or  fraction  of  an  hour. .  2.00 
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15.  Certifying  appeal  book  to  the  Supreme  Court  of  Canada  or 

the  Judicial  Committee  of  the  Privy  Council $6.00 

16.  Settling  judgment,  decree,  rule,  order  or  bond  upon  appoint- 
ment per  hour  or  fraction  thereof 2 . 00 

For  other  services  in  any  cause  or  matter  before  the  Appellate  Di- 
vision, except  in  criminal  cases,  such  items  of  the  tariff  of  fees  payable 
to  the  Clerk  of  the  Supreme  Court  as  may  be  applicable,  shall  be 
allowed. 


CLERK'S  FEES.  Supreme  District 

Court       Court 

1.  Receiving  and  entering  in  docket  every  claim  for 
suit  and  preparing  and  issuing  original  process,  in- 
cluding statement  of  claim,  petition  or  originating 

summons,   or   notice $4.00     $3.00 

2.  Each  copy  of  claim  when  not  provided  by  party 

applying  for  process .60           .40 

If  over  2  folios,  per  folio  additional .10           .10 

3.  Entering  any  defence  and  filing 2.00        1.00 

4.  Entering  and   filing  every  demand   for   notice   of 
proceedings .50           .25 

5.  Entering  and   recording  every  final  judgment  or 

verdict  (including  necessary  filings) 4.00        3.00 

If  exceeding  5  folios,  for  each  additional  folio .20           .20 

6.  Every  judge's  order  (including  filings) 2.00        1.50 

If  exceeding  5  folios,  for  each  additional  folio .20           .20 

6a.  Garnishee  summons  1 . 00           .75 

7.  Entry  of  satisfaction  of  judgment 2.00        1.00 

8.  Examining  bond  and  affidavits  thereon  for  security 

for  costs 1.00           .50 

9.  Taxation  of  costs,  per  hour  or  fraction  thereof 2.00        1.50 

10.  Settling  judgments,  per  hour 2.00        1.50 

11.  Preparing  special  jury  list  for  striking  jury  panel        3 . 00         

12.  Every  filing  not  otherwise  provided  for .10           .10 

13.  Every  writ  or  final  process 4.00        2.00 

If  over  3  folios,  per  folio  additional .20           .20 

14.  Every  renewal  of  writ  or  statement  of  claim .75           .50 

15.  Every   search  within   one  year,   or  when   correct 

reference  number  is  given .25           .25 

16.  Every  search  beyond  one  year,  or  when  correct 

reference  number  is  not  given .50           .50 

17.  Each  general  search .50           .50 

18.  Examining  every  affidavit  necessary  for  the  issue 

of  process  1.00           .75 

19.  Every  commission  or  exemplification  of  judgment  2.00        1.00 
If  over  5  folios,  per  folio .10           .10 

20.  Comparing  and  certifying  record 2.00        1.00 

21.  Setting  down  every  case  or  matter  for  trial  or 
argument  in  court,  including  swearing  witnesses 

and  jurors,  and  filing  exhibits 3.00        2.00 

22.  Every   amendment   whether   alteration   or   substi- 
tution      1.00           .50 

23.  Taking  accounts  of  verifying  computations  under 
judge's  order  or  order  of  court,  or  reference,  per 

hour  or  fraction  thereof 2.00        1.50 

23a.  Fee  on  each  report  on  reference  when  it  does  not 

exceed  5  folios 3.00        2.00 

For  each  additional  folio 25  .25 

235.  Fee  on  each  order  on  reference 2.00        1.50 

24.  Examination  for  discovery,  examination  or  cross- 
examination   of  witness,   including  swearing  wit- 
ness and  certifying  depositions  per  hour  or  frac- 
tion thereof  2.00        1.50 

25.  Every  appointment   .30           .20 
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Supreme  District 

Court  Court 

26.  Swearing  every  witness $     .25  $     .25 

27.  Every  certificate,  with  or  without  seal  of  Court...  1.00  1.00 

28.  Certifying  appeal  book 5.00  5.00 

29.  Copies  of  evidence  or  papers  filed,  per  folio .10  .10 

30.  Necessary  postage  disbursed. 

31.  Upon  payment  of  money  into  Court,  $100  or  under  .50  .50 

Over  $100  but  not  exceeding  $500 1.00  .75 

More  than  $500 2.00  1.50 

32.  Upon   payment   of   money   out   of   Court,   $100   or 

under    .50  .50 

Over  $100  but  not  exceeding  $500 1.00  .75 

More  than  $500 2.00  1.50 


FEES  OF  SHERIFFS  IN  CIVIL  MATTERS. 
GENERAL  MATTERS. 

1.  Receiving,  filing,  entering  and  indorsing  all  Writs, 
Pleadings,  Orders,  Rules,  Notices  or  other  papers, 

each   $     .50    $     .25 

2.  Return  of  all  Process,  Writs,  Orders,  Documents 

and  other  papers .25  .25 

3.  Every  search,  not  being  by  a  party  to  a  cause  or 

his  solicitor    .25  .25 

4.  Certificate  under  seal  or  not 1.00        1.00 

5.  Every  Warrant  to  execute  any  Process,  mesne  or 

final,  directed  to  the  Sheriff,  when  given  to  a  Bailiff  .50  .50 

6.  Every  letter  necessarily  written  respecting  writs 
or  process,  claims,  interpleader  issues,  distribution 

of  moneys  required  by  a  party  or  his  solicitor. ...  .25  .25 

7.  For  making  every  affidavit  (other  than  of  service) 

besides  fee  paid  out  of  oath .25  .25 

8.  Such  sums  as  may  be  actually  disbursed  for  adver- 
tising sales  or  in  cases  required  by  law,  and  such 
sums  for  possession,  care  and  removal  of  property 
seized  or  taken  as  may  be  approved  (in  each  case) 
by  the  court  or  a  judge 

m  SERVICE  OF  PROCESS  AND  PAPERS 

9.  Every  service .50  .25 

10.  Every  affidavit   of  service   exclusive   of  fee   paid 
commissioner,  etc .25  .25 

11.  Paid  oath   25  .25 

12.  For  each  exhibit 10  .10 

MILEAGE 

13.  Actual  and  necessary  mileage  travelled  and  sworn 
to  from  the  place  where  same  is  severally  received 
or  the  Sheriff's  office  (whichever  is  nearer)  to  the 
place  where  service  of  any  process,  paper  or  pro- 
ceeding is  made,  and  return,  per  mile .20  .20 

Where  wrong  address  is  given  by  the  plaintiff  or 

his  solicitor  and  sheriff  acts  upon  such  information 
and  service  is  not  effected  by  reason  of  the  party 
to  be  served  not  being  found  at  the  address  or  in 
the  vicinity,  actual  expenses  incurred,  including 
mileage  to  be  paid  by  the  party  in  fault. 
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ARREST,  ATTACHMENT  AND  SEIZURE.    Supreme  District 

Court  Court 

14.  For  every  arrest  under  warrant $  2.00  $  2.00 

15.  For  every  bond  required  to  be  taken  to  the  Sheriff        2.00  2.00 

16.  Assignment  of  the  same 2.00  2.00 

17.  Mileage  going  to  arrest  when  made,  per  mile .15  .15 

18.  Mileage   conveying  party   arrested   from   place  of 

arrest  to  the  gaol,  per  mile .15  .15 

19.  Bringing  up   prisoner  on   attachment   or  Habeas 

Corpus,  besides  travel  at  20c  per  mile 2.00        2.00 

20.  For  seizing  estate  or  effects  under  attachment  or 

execution   2.00        1.00 

21.  Actual  and  necessary  mileage  both  ways,  travelled 
and  sworn  to,  replevying  goods  or  executing  any 

writ  or  other  process  or  order .20  .20 

Where  mileage  actually  travelled  under  instruc- 
tions from  Plaintiff  or  his  solicitor  and  no  seizure 
made  by  reason  of  their  being  no  goods  liable  to 
seizure  or  by  reason  of  wrong  address  given,  actual 
expenses  incurred,  including  mileage  to  be  paid  by 
the  party  in  fault. 

ABSCONDING    DEBTORS. 

22.  Seizing  estate  and  effects  on  attachment  against 

absconding  debtor   3 . 00        1.50 

23.  Valuators,  each   1.00        1.00 

24.  Removing   or  retaining  property,   reasonable   and 
necessary    disbursements    and    allowances    to    be 
made  by  the  Taxing  Officer,  the  Court  or  a  Judge. 

SALES,   POUNDAGE,   ETC. 

25.  For  poundage  on  executions  and   attachments  in 
the  nature  of  execution,  when   the  sum   realized 
shall  not  exceed  $400,  five  per  cent.;  when  the  sum 
realized  is  over  $400  and  does  not  exceed  $4,000, 
five  per  cent,  for  $400,  two  and  one-half  per  cent, 
for  the  balance  up  to  $4,000;   and  when  the  sum 
realized  is  over  $4,000,  five  per  cent,  for  $400,  two 
and  one-half  per  cent,  from  $400  to  $4,000,  and  one 
and  one-quarter  per  cent,  for  the  balance. 

26.  Schedule  taken  on  execution,  attachment  or  other 
process,  including  copy  for  defendant,  not  exceed- 
ing 5  folios l.ftP        1.00 

27.  Each  folio  above  5 .15  .15 

28.  Drawing  advertisements  when  required  by  law  to 
be  published  in  the  Official  Gazette,  or  other  news- 
paper, or  to  be  posted  up  in  a  Court  House  or  other 

place,  and  transmitting  same,  in  each  suit 1.00        1.00 

29.  Every  necessary  copy  of  notice  of  sale  of  goods 

(not  more  than  ten)   each .10  .10 

30.  Posting  necessary  notices,  each .50  .25 

31.  Every  notice  of  postponement  of  sale,  in  each  suit  .50  .25 

32.  When  the  goods  to  be  sold  consist  of  a  merchant's 
stock,  and  where  in  the  opinion  of  a  judge  it  was 
necessary  for  the  Sheriff  to  employ  the  assistance 
of  an  expert  in  making  an  inventory  and  valuation, 
su"h  sum  may  be  allowed  as  is  actually  and  reason- 
ably disbursed  for  such  assistance,  and  as  may  be 
approved  in  each  case  by  a  judge. 

REPLEVIN. 

33.  Precept  or  warrant  to  Bailiff  in  replevin .50  .50 

34.  Drawing  notice  for  service  on  defendant  in  replevin  .50  .25 
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35.  Delivering  goods  to  the  party  obtaining  the  order 

of  replevin $  3.00     $  2.00 

36.  Replevin  Bond    2.00        1.00 

37.  Assignment  2.00        1.00 

SEQUESTRATION. 

38.  Upon  seizure  of  estate  and  effects  under  writ  of 
sequestration  3.00        1.50 

39.  Schedule  of  goods  taken  in  execution    (including 

copy  for  defendant)  if  not  exceeding  five  folios..        1.00          .50 

40.  Each  folio  above  five .15          .15 

41.  Removing  or  retaining  property,  reasonable  and 
necessary  disbursements  and  allowances  to  be  made 
by  the  Court  or  Judge.     (Poundage  upon  seques- 
tration followed  by  sale  and  collection  as  on  other 
executions.) 

WBIT  OF  POSSESSION. 

42.  Executing  writ  of  possession  or  restitution 4.00        2.00 

JXJBIES. 

43.  Fee  for  selecting  jurors  and  preparing  list 5.00        .... 

44.  Serving  each  juror    (besides  mileage  at   20c  per 

mile)    1.00         

45.  Keeping  and  checking  pay  list  of  jurors'  attend- 
ance, in  each  case 1.00        

46.  Attendance  at  Court  when  necessary,  per  diem...        5.00        

Fees  payable  on  references  before  a  local  Judge  or  Master  in 

FEES  PAYABLE  ON  REFERENCES   BEFORE  A  LOCAL  JUDGE  OR   MASTER   IN 

CHAMBERS    WHEN    ACTING    AS    REFEREE    UNDER    CONSOLIDATED 

RULE   542   AND  IN   WINDING-UP   MATTERS: 

1.  Filing  and  entering  judgment  or  order  in  Referee's  Book     $     .25 

2.  Every  appointment   1 . 00 

3.  Administering  oath  or  affirmation 25 

4.  Marking  each  exhibit .25 

5.  Every  hearing,  or  attendance  upon  any  proceeding  when 
witnesses  are  not  called,  per  hour  or  fraction  thereof 2.00 

6.  Every  hearing  where  witnesses  are  called  and  examined, 

per  hour  or  fraction  thereof 4.00 

7.  Fee  on  each  report  where  it  does  not  exceed  five  folios ....  3 . 00 
For  each  additional  folio .25 

8.  Fee  on  each  order 2 . 00 

9.  For  each  certificate 1.00 

10.  Taxing  costs,  per  hour  or  fraction  thereof 2.00 

11.  Every  special  attendance  outside  the  office,  per  hour  or 
fraction  thereof   .  4.00 
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RULES  RELATING  TO  SMALL  DEBT  PROCEDURE  IN 
THE  DISTRICT  COURTS. 

786.  In  all  claims  and  demands  for  debt,  whether  payable  in         ^ 
money  or  otherwise,  where  the  amount  or  balance  claimed  does  claims 
not  exceed  $100,  the  procedure  shall,  unless  otherwise  ordered  undw'Vio 
or  allowed  by  a  judge,  be  as  set  out  in  Rules  2  to  30  inclusive. 

787.  Every  plaintiff  when  he  enters  an  action  with  the  clerk         2 
shall  do  so  by  leaving  with  him  (by  post  or  otherwise)  a  simple  Entry  or 
statement  in  writing  (with  a  copy  to  file  and  one  for  each  copy ac 
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Particulars 
of  claim 


May  be 
endorsed  on 
summons 

3 

Addresses 
of  parties 


Entry  of 
claim 


Issue   of 
summons 


Delivery  of 
summons 


6 


Time  for  entry 
of  dispute 

Within 
district 

Within 
province 


Outside  the 
province 


7 

Service  of 
summons 
by  mail 


of  summons  desired)  of  the  cause  of  action.  Such  statement 
may,  in  the  case  of  an  account,  be  in  the  usual  form  of  items 
of  an  account  or  otherwise,  and  in  the  case  of  a  bill,  note,  order, 
or  any  other  written  instrument,  may  be  in  the  form  of  a  copy 
of  such  instrument,  or  in  the  form  of  a  concise  statement  of  its 
purport  or  effect,  setting  out  the  date  and  other  particulars,  and 
in  all  cases  such  statement  shall  exhibit  the  grounds  of  action, 
so  that  it  may  be  known  or  understood  by  a  person  of  ordinary 
intelligence  what  the  action  is  brought  for.  The  clerk  shall 
attach  such  statement  to  the  summons  and  shall  attach  to  each 
copy  of  the  summons  a  copy  of  such  statement;  provided  that 
the  statement  may  be  endorsed  upon  the  summons  and  the 
copies  thereof. 

788.  The  plaintiff  shall  also  at  the  time  he  so  delivers  his 
statement  to  the  clerk  inform  him  of  his  post  office  address,  of 
the  full  name  of  the  defendant,  where  practicable,  and  also  of 
the  defendant's  place  of  residence  and  post  office  address  with 
as  much  certainty  and  particularity  as  possible. 

789.  Upon  receipt  of  such  claim  and  upon  payment  of  the 
proper  fees  therefor  the  clerk  shall  enter  such  claim  in  the  pro- 
cedure book,  to  be  kept  by  him  for  that  purpose,  and  shall  issue 
a  summons,  corresponding  in  substance  with  form  H  in  the 
schedule  hereto,  which  summons  shall  be  filled  up  by  him  and 
shall  be  without  blanks  either  in  date  or  otherwise,  and  shall 
also  make  out  and  furnish  as  many  copies  of  the  said  summons 
as  there  are  defendants  and  shall  attach  to  each  a  copy  of  the 
dispute  note  in  form  L  in  the  schedule  hereto. 

790.  Upon  the  issue  of  the  said  summons  the  clerk  shall 
deliver  or  transmit  the  same  and  the  copies  thereof  with  the 
copies  of  claim  attached  thereto  or  endorsed  thereon,  to  the 
plaintiff  or  as  he  may  direct,  and  shall  attach  to  the  original 
summons  a  copy  of  the  dispute  note  in  the  said  form  L  and  as 
many  copies  of  the  affidavit  of  service  in  form  K  in  the  schedule 
hereto  as  there  are  defendants  in  the  said  suit. 

791.  The  defendant  shall  have  the  following  time  within 
which  to  pay  the  claim  or  enter  a  dispute,  viz. : 

(1)  Where  the  defendant  resides  in  the  district  in  which  the 
summons  issued,  twenty  days  from  the  service  of  the  summons ; 

(2)  Where  the  defendant  resides  in  the  Province  of  Alberta 
but  outside  the  district  in  which  such  summons  issued,  twenty- 
five  days  from  the  service  thereof ; 

(3)  Where  the  defendant  resides  in  any  place  in  Canada  out- 
side the  said  province,  or  in  the  United  Kingdom,  or  in  the 
United  States  of  America,  thirty  days  from  the  service  thereof; 

(4)  In  none  of  the  above  cases  shall  it  be  necessary  to  obtain 
an  order  for  service  out  of  the  jurisdiction. 

792.  A  summons  or  garnishee  summons  may  be  served  on 
the  defendant  by  registered  mail  if  the  post  office  receipt  for  the 
letter  containing  such  document  purporting  to  be  signed  by 
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the  defendant  be  produced ;  and  the  affidavit  of  service  in  such 
cases  shall  be  in  form  K.  A  charge  of  fifteen  cents  may  be 
made  if  service  is  effected  in  this  manner. 

(2)  The  summons  or  garnishee  summons  shall  be  deemed  to 
have  been  served  on  the  day  of  the  date  of  the  receipt  which 
purports  to  be  signed  by  the  defendant. 

793.  The  clerk  shall  notify  the  plaintiff  or  his  solicitor         8 
whether  the  defendant  has  entered  a  dispute  or  has  paid  the  a«*  to 
claim  in  full,  or  part,  and  in  case  a  dispute  has  been  entered  he  pwntur  of 
shall  within  five  days  after  entry  thereof  send  particulars  ofp^°tor 
the  same  to  all  parties  to  the  action,  addressed  to  their  respective 
addresses  for  service,  by  mail,  and  a  notice  of  the  place  and  date 

of  trial  which  shall  be  the  first  sittings  of  the  court  at  the  place 
named,  after  the  lapse  of  twenty  days  from  the  date  of  such 
notice. 

794.  After  the  expiration  of  the  time  limited  for  dispute  if         9 
no  dispute  has  been  entered  the  clerk  shall,  upon  the  summons  ^ag™*ntof  ln 
being  returned  to  him  with  proof  of  service  thereof  on  the  de-  dispute 
fendant,  and  upon  the  request  of  the  plaintiff,  sign  judgment 
against  the  defendant  for  the  full  amount  of  the  claim  and 

costs. 

795.  In  case  the  defendant  disputes  part  of  the  plaintiff's        1O 
claim  only  and  the  plaintiff  elects  to  accept  the  undisputed  part  Judgment 
in  full  of  his  claim  the  clerk  shall,  upon  the  request  of  the  plain-  partuT  ° 
tiff,  sign  judgment  for  the  undisputed  part,  and,  unless  the  de- dlspute 
fendant  has  stated  in  his  dispute  note  that  any  amount  paid  in 

by  him  with  such  dispute  note  was  before  action  tendered  to  the  Tender 
plaintiff,  tax  to  the  plaintiff  and  include  in  such  judgment  the 
lawful  costs.    In  case  the  plaintiff  elects  as  above  and  judgment 
is  signed  the  clerk  shall  forthwith  notify  the  defendant  that  ^^  to 
judgment  has  been  so  signed  against  him,  but  on  such  judgment  defendant 
execution  shall  not  issue  before  the  expiration  of  twenty  days 
from  the  date  of  the  judgment. 

796.  The  judge  may  set  aside  any  judgment  signed  under        11 
Rules  9  and  10  or  stay  proceedings  thereon  on  such  terms  asPe.faultt 

•  judgment  may 

may  Seem  JUSt.  be  set  aside 

797.  The  clerk  shall  sign  judgment  in  all  cases  by  endorsing        12 
upon  the  summons  over  his  signature  a  memorandum  showing  ^gmsigned 
the  authority  for  entering  it,  whether  by  default  or  otherwise,  and  execution 
the  items  of  claim  and  costs,  if  any,  included  therein,  and  the 

date  of  judgment,  and  shall  make  an  entry  in  his  procedure 
book  that  judgment  has  been  entered,  and  particulars  thereof, 
and  such  endorsement  on  the  summons  shall  be  the  judgment 
of  the  court  and  execution  may  issue,  and  other  lawful  pro- 
ceedings be  taken  thereon. 

798.  In  all  cases  when  judgment  has  been  entered  the  clerk        13 
may  pay  out  to  the  party,  in  whose  favour  the  judgment  is,  any  ^"^ 
moneys  in  court  to  the  credit  of  the  action,  unless  otherwise  judgment 
.ordered. 
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14  799.  If  the  defendant  desires  to  defend  any  action  or  suit  he 
Dispute  not*       must  cause  to  be  delivered  by  post  or  otherwise  to  the  clerk 

before  the  entry  of  judgment,  a  written  dispute  note  in  form  L 
in  the  schedule  hereto,  in  which  shall  be  stated  briefly  the 
nature  or  grounds  of  his  defence,  and  where  a  claim  is  disputed 
Tender  in  part  only  he  shall  state  what  part  thereof  or  what  items  he 

disputes.  If  he  alleges  tender  before  action  he  must  state  in  his 
dispute  note  the  time  and  place  of  such  tender  and  pay  into 
court  the  amount  tendered.  The  defendant  shall  in  his  notice 

Defendant's  />    T  ••'•!•  /v  J  J 

address  of  dispute  give  his  post  ouicG  address. 

15  8OO.  A  defendant  in  any  action  may  set  off  or  set  up  by  way 

set-oir  or          Of  counterclaim  against  the  claim  of  the  plaintiff  any  right  or 

counter  claim  ,.  .       .  °,  „,  ,    .  r  i      •        3 

claim  whether  such  set-off  or  counterclaim  sounds  in  damage? 
or  not ;  such  set-off  or  counterclaim  shall  have  the  same  effect  as 
if  such  relief  were  sought  in  a  cross-action,  so  as  to  enable  the 
court  to  pronounce  a  final  judgment  in  the  same  action  both  on 
the  original  and  on  the  cross-claim. 

16  8O1.  If  a  dispute  is  entered  the  action  shall  be  tried  at  the 
puce  of  trial     place  at  which  a  sitting  of  the  court  is  held  nearest  to  the  place 

where  the  cause  of  action  arose  or  where  the  defendant  or  any 
one  of  the  defendants  resides  or  carries  on  a  business  at  the  time 
the  action  is  entered  and  the  place  of  trial  in  each  action  shall 
be  named  by  the  plaintiff  in  the  statement  of  his  claim. 

17  8O2.  The  clerk  shall  set  the  cause  down  for  trial  at  such 
setting  down      sittings  of  the  court  and  at  such  place  as  is  hereinbefore  men- 

for  trial 

Time  of  trial         tlOIied. 

18  803.  Where  in  the  opinion  of  the  judge  having  regard  to  the 
wrongly' laid"1      provisions  of  Rule  16,  the  place  of  trial  has  been  wrongly  named 

by  the  plaintiff,  he  shall  have  the  power  either  to  change  the 
place  of  trial  on  such  terms  as  to  costs  or  otherwise  as  to  him 
seems  just,  or  in  his  discretion  to  order  the  plaintiff  to  pay  any 
extra  costs  occasioned  to  the  defendant  by  reason  of  the  place 
of  trial  having  been  so  wrongly  laid. 

19  8O4.  The  place  of  trial  in  all  actions  entered  previous  to  the 
promulgation  of  these  Rules  shall  be  fixed  by  the  judge,  having 
regard  to  the  provisions  of  Rule  16. 

20  8O5.  The  above  Rules  shall  in  no  wise  affect  the  right  of  the 
Motion  to  strike  plaintiff  to  move  to  strike  out  the  said  dispute  note  and  for  judg- 
ed foTte     e  ment  or  in  any  way  curtail  the  powers  given  under  Rule  28 

judgment  hereof. 

21  8O6.  Any  party  to  an  action  may  be  represented  on  the  trial 
Representation      in  person  or  by  a  solicitor  or  agent;  provided  that  such  agent  be 

not  a  solicitor  or  barrister  under  suspension  or  struck  off  the 
rolls. 

22  8O7.  At  any  time  before  the  trial  of  the  action  either  of  the 
postpone         parties  may  on  reasonable  notice  to  the  other  party  or  at  the 
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trial  without  notice  apply  for  a  postponement  of  the  trial,  and 
the  judge  may  thereupon  give  such  direction  as  to  postpone- 
ment and  as  to  costs  as  he  may  deem  fit. 

808.  All  notices,  summonses  to  show  cause  and  orders  re-        23 
quired  to  be  served  upon  any  party  to  the  action  may,  unless  ^ce  of 
otherwise  ordered  by  the  judge,  be  served  by  mailing  the  same 

to  him  by  registered  post  to  the  post  office  address  given  by  him 
to  the  clerk  of  the  court  in  the  statement  of  his  claim  or  in  his 
dispute  note,  or  if  there  is  no  dispute  note  or  no  address  is  given 
by  the  defendant,  then  to  the  defendant's  address  given  in  the 
statement  of  the  plaintiff's  claim. 

809.  Unless  the  judge  shall  otherwise  order,  in  case  any        24 
action  falling  within  the  class  provided  for  in  these  Rules  is005 
brought  under  the  general  procedure  and  the  plaintiff  succeeds,  o7°SSiere 

or  in  case  in  an  action  of  debt  brought  under  the  general  pro-  recwertd  8 
cedure  to  recover  over  $100  the  plaintiff  recovers  less  than  that 
sum,  his  costs  shall  be  taxed  as  though  the  action  had  been 
brought  under  the  provisions  of  these  Rules;  and  in  any  such 
action  the  judge  may  order  that  the  defendant  shall  be  entitled  ^degre  ^ 
to  set  off  his  taxed  costs  of  suit  between  solicitor  and  client,  and 
if  such  set-off  be  ordered  so  much  thereof  as  exceeds  the  taxable 
costs  of  defence  which  would  have  been  incurred  had  the  pro- 
ceedings been  had  under  these  Rules  shall  on  entering  judg- 
ment be  set  off  and  allowed  by  the  clerk  against  the  plaintiff's 
costs  to  be  taxed,  or  against  the  costs  to  be  taxed  and  the  amount 
of  the  judgment  if  it  be  necessary,  and  if  the  amount  of  the  costs 
so  set  off  exceeds  the  amount  of  the  plaintiff's  judgment  and 
taxed  costs  the  defendant  shall  be  entitled  to  judgment  for  the 
excess  against  the  plaintiff.  . 

810.  In  every  case  where  a  solicitor  is  employed  by  the  sue-        25 
cessful  party,  the  clerk,  in  addition  to  all  other  costs,  shall,  un-  solicitor's  fees 
less  otherwise  ordered,  tax  to  the  successful  party  a  solicitor's 

fee  equal  in  undefended  actions  to  five  per  centum  and  in  de- 
fended actions  to  ten  per  centum  of  the  amount  of  the  judgment 
recovered  if  such  fee  is  taxable  to  the  plaintiff,  or  to  the  defend- 
ant upon  a  counterclaim  or  equal  to  ten  per  centum  of  the 
amount  claimed  by  the  plaintiff  or  by  the  defendant  in  his 
counterclaim,  if  such  fee  is  taxable  to  the  defendant  in  respect 
of  the  plaintiff's  claim,  or  to  the  plaintiff  in  respect  of  the  de- 
fendant's counterclaim : 

Provided  that  in  no  case  shall  the  fee  so  taxable  be  less  than 
$1,  and  except  as  herein  provided  no  other  counsel  or  solicitor 
fee  shall  be  taxable  or  payable  between  party  and  party. 

811.  There  shall  be  paid  to  the  clerk  or  deputy  clerk  and        26 
sheriff  or  deputy  sheriff  or  sheriff's  bailiff  respectively  for  their  cierk  and 
services  in  actions  and  suits  within  the  provisions  of  these  Rules sheliffs  fces 
the  fees  prescribed  by  the  tariffs  of  clerk's  and  sheriff's  fees  in 

"The  Small  Debt  Tariff"  contained  in  the  schedule  hereto. 
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812.  Witnesses  and  interpreters  in  actions  and  suits  within 
the  provisions  of  these  Rules  shall  be  entitled  to  the  fees  and 
remuneration  set  forth  in  "The  Small  Debt  Tariff"  contained 
in  the  schedule  hereto  and  such  fees  shall  be  taxable  to  or 
against  the  successful  party: 

Provided  that  the  judge  may  in  any  case  direct  the  taxation 
to  either  party  of  the  reasonable  costs  and  expenses  of  obtaining 
evidence  by  commission  or  otherwise. 

813.  Except  as  to  the  matters  specially  provided  for  in  these 
Rules  the  general  procedure  and  practice  in  the  District  Court 
(except  the  rules  relating  to  examinations  for  discovery  before 
trial)   where  not  inconsistent  herewith  shall  be  adopted  and 
applied  in  actions  brought  under  these  Rules. 

814.  It  shall  not  be  necessary  upon  the  commencement  of 
any  proceeding  or  in  the  issue  of  any  process  in  actions  coming 
under  the  provisions  of  these  Rules  for  any  party  to  endorse 
upon  any  such  process  the  name  of  the  person  by  whom  or  on 
whose  behalf  the  same  was  issued. 

815.  No  proceedings  under  these  Rules  shall  be  deemed 
invalid  for  informality  provided  the  same  are  in  substantial 
compliance  with  the  requirements  of  these  Rules  as  to  such 
proceedings. 


FORM  H. 

SMALL    DEBT    PBOCEDUBE. — SUMMONS. 

Canada 
Province  of  Alberta. 

In  the  District  Court  in  the  District,  of 

BETWEEN  : 


of. 


and 


Plaintiff, 


of. 


To. 


Defendant. 


the  above  named  defendant: 

The  plaintiff  demands  of  you  $ as  shown  by  his  claim 

hereto  attached  or  endorsed  hereon.  If  the  amount  of  the  claim,  with 
costs  and  fees  as  hereunder  shown,  and  the  amount  of  the  service  fees 
(if  any)  which  may  be  ascertained  from  the  person  by  whom  this 

summons  is  served,  or  from  the clerk  of  this  court 

at be  paid  to  the  said clerk 

within days  from  the  service  of  the  summons  on 

you,  no  further  proceedings  will  be  taken.     If  you  dispute  the  claim 

or  any  part  thereof  you  are  to  give  to  the clerk, 

within  the  above  mentioned  time  or  cause  him  to  receive  the  same  by 
mail  within  the  said  time,  the  dispute  note  hereto  attached  or  one  to 
the  like  effect,  together  with  the  sum  of  twenty-five  cents  for  his  fees, 
otherwise  judgment  may  be  signed  against  you  by  default  for  the 
plaintiff's  claim  and  costs. 
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And  take  notice  that  in  case  you  do  so  dispute  the  plaintiff's  claim 

the  cause  will  be  tried  at  a  sittings  of  this  court  held  at 

A  notice  will  be  sent  by  mail  addressed  to  you  at  the  place  shown  on 
the  dispute  note  as  your  proper  address  (if  no  address  is  given  by  you 
on  the  dispute  note,  then  at  your  address  as  shown  on  the  summons), 
giving  you  particulars  of  time  and  place  of  trial,  which  shall  be  at  least 
twenty  days  after  the  mailing  of  such  notice. 

Dated  at in  the  Province  of  Alberta, 

this day  of ..,  A.D.  19 

(L.S.)  

By  the  Court. 

Claim   $ 

Clerk's  fees  $ 

Service  fees  for  postage  if  served  by  mail  $ 

Solicitors'  fees  $ 


Clerk  of  the  Court,  or 
Process  Issuer. 


NOTICE  TO  THE  DEFENDANT. 

If  you  dispute  the  plaintiff's  claim  your  dispute  should  state  whether 
you  dispute  the  whole  amount  claimed  or  a  part  of  it,  and  should  set 
out  the  grounds  of  your  dispute,  and  any  cross-claims  you  have  against 
the  plaintiff  or  any  defence  you  desire  to  set  up  based  on  the  Statute 
of  Limitations  or  other  Statute.  If  you  allege  tender  before  action  you 
must  state  in  your  dispute  note  that  su^h  tender  was  made,  and  when, 
and  pay  the  amount  tendered  into  court  with  your  dispute  note.  In 
default  of  your  filing  a  dispute  note  final  judgment  may  be  entered 
against  you  for  the  whole  amount  claimed,  or  in  case  of  dispute  of  part 
of  the  claim,  for  such  part  as  is  not  disputed  and  costs. 

Take  notice  that  on  the  day  of  the  trial  you  should  produce  all  the 
books  and  papers  necessary  to  prove  your  case  or  in  any  connected 
with  your  transactions  with  the  plaintiff. 

Summonses  for  witnesses  and  for  production  of  documents  may  be 
obtained  at  the  office  of  the  court  mentioned  in  the  within  summons, 
upon  payment  of  the  proper  fees. 

The  ensuing  sittings  of  this  court  at will  be 

held  as  follows,  viz.: 

At o'clock  a.m.,  on the 

day  of A.D.  19 ; 

At o'clock  a.m.,  on the 

day  of A.D.  19 


FORM  L. 
Rule  14. 

In  the  District  Court  of  the  District  of. 
BETWEEN  : 


Plaintiff, 
and 


Defendant. 

Take  notice  that  I  dispute  the  plaintiff's  claim  on  the  following 
ground :  

Dated  at ,  in  the  Province  of  Alberta, 

this day  of A.D.  19 

My  post  office  address  is 

Defendant. 
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FORM  K. 

Rule  5. 
SMALL   DEBT. — AFFIDAVIT   OF    SERVICE. 


In  the  District  Court  of  the  District  of. 
BETWEEN  : 


Plaintiff, 
and 


Defendant. 

I ,  of 

in  the  Province  of  Alberta, make  oath  and 

say: 

1.  That  I  did  on the 

day  of A.D.  19 personally  serve 

the  above  named  defendant  with  a  true  copy  of 

the  summons  herein  hereunto  annexed  by  delivering  the  said  copy  to 
and  leaving  the  same  with  the  said  defendant  at 

2.  That  at  the  time  of  such  service  there  was* the  said 

copy  of  summons  so  served  a  true  copy  of  the  particulars  of  claim* 
upon  the  said  annexed  summons. 

3.  That  at  the  time  of  such  service  there  was  also  attached  to  the  said 
copy  of  summons  a  blank  form  entitled  in  this  cause  of  which  the  form 
marked  "L"  is  a  true  copy. 

4.  That  to  effect  such  service  I  necessarily  travelled 

miles. 

Sworn  to  before  me  at ,  in  the  Province 

of  Alberta,  this day  of A.D.  19 

A in  and  for  the  Province  of  Alberta. 

*Attached  to  or  endorsed  upon. 

Where  service  is  effected  by  registered  mail  clause  4  shall  be  omitted 
and  the  following  substituted  for  clause  1: 

1.  That  I  did  on the 

day  of A.D.  19 serve  the  defendant  with 

a  true  copy  of  the  summons  herein  hereunto  annexed  by  enclosing  such 

copy  in  an  envelope  addressed  to  the  defendant  at 

and  posting  the  same  by  registered  post  in  the  post  office  at 

and  hereunto  annexed,  marked  "A",  is  the  receipt  from  the 

postmaster  at for  such  registered  letter  and 

hereunto  annexed,  marked  "B",  is  the  receipt  of  the  defendant  for  such 
registered  letter. 


SMALL  DEBT  TARIFF. 

The  following  fees  and  no  other  shall  be  paid  under  the  Small  Debt 
Procedure  Rules: 

CLERK'S  FEES. 

1.  Receiving   claim,    numbering   and    entering    in    Procedure 

Book $     .25 

2.  Issuing  summons  .50 

3.  Garnishee  summons  or  writ  of  replevin,  including  examin- 
ing affidavits  .50 

4.  Every  original  subpoena .25 

5.  Every  copy  of  claim,  summons,  garnishee  or  subpoena  fur- 
nished by  the  clerk .10 

6.  Receiving  and  entering  dispute  note .25 

7.  Receiving  payment  of  money  into  court  without  dispute 

note  .25 

8.  Every    chambers    summons    or    judge's    order    including 
entering   .25 

9.  Every  commission  to  examine  witnesses .25 
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10.  Entering  every  judgment  by  default,  including  search  for 
dispute  and  taxation  of  costs  and  necessary  filings .25 

11.  Entering  every  judgment  after  trial  or  order  for  judgment, 
including  appointment  for  taxation  and  taxation,  if  any..  .25 

12.  Every  reference  to  the  clerk,  per  hour  actually  engaged, 
including  necessary  appointments .75 

13.  Every  exemplification  of  judgment  or  every  certificate .25 

14.  Every  writ  of  execution,  or  renewal  thereof .25 

15.  Copies  of  documents,  per  folio .10 


SHEBIFF'S  FEES. 

1.  For  entry  of  every  summons  or  process  requiring  service. .     $     .25 

2.  For  service  of  every  summons,  subpoena  or  notice  to  wit- 
ness or  other  document,  including  affidavit  of  service .50 

3.  For  return  of  all  processes  requiring  service .25 

4.  Enforcing  every  writ  of  execution,  writ  of  replevin  or  at- 
tachment           1 . 00 

5.  Actual  and  necessary  mileage  travelled  and  sworn  to  from 
the  place  where  the  same  is  severally  received,  or  the  sher- 
iff's office  (whichever  is  nearer)  to  the  place  where  service 
of  any  process  paper  or  proceeding  is  made,  or  to  execute 

any  writ  or  other  process  or  order,  and  return,  per  mile..  .20 

Where  wrong  address  is  given  by  plaintiff  or  his  solicitor, 
and  sheriff  acts  upon  such  information,  and  service  is  not 
effected  by  reason  of  the  party  to  be  served  not  being  found 
at  that  address,  or  in  the  vicinity,  and  where  mileage  actu- 
ally travelled  under  instructions  from  plaintiff  or  his  so- 
licitor, and  no  seizure  made  by  reason  of  there  being  no 
goods  liable  to  seizure,  or  by  reason  of  wrong  address 
given,  actual  expenses  incurred,  including  mileage  to  be 
paid  by  the  party  in  fault. 

6.  Every  schedule  of  property  seized  or  replevied,  including 
affidavit  of  appraisal,  when  necessary 1.00 

7.  Every  bond,  when  necessary,  when  prepared  by  the  sheriff, 
including  affidavits  of  justification  and  of  execution 1.00 

8.  Every  notice  of  sale,  not  exceeding  three,  under  execution 

or  attachment  .25 

9.  Postage  and  correspondence .25 

10.  Reasonable  allowances  and  disbursements,  necessarily  in- 
curred in  the  care  and  removal  of  property. 

(a)  If  a  sheriff  removes  property  seized,  he  is  entitled  to 
the  necessary  disbursements  in  addition  to  the  fees  for 
seizure  and  mileage. 

(&)  If  assistance  is  necessary  in  the  seizure,  or  securing, 
or  removal,  or  retaining  of  property,  the  bailiff  is  allowed 
for  disbursements  for  such  assistance. 

11.  If  execution  or  process  in  the  nature  of  execution  be  satis- 
fied whole  or  in  part,  after  seizure  and  before  sale,  whether 
by  action  of  the  parties  or  otherwise,  the  sheriff  shall  be 
entitled  to  charge  and  receive  three  per  cent,  on  the  amount 
directed  to  be  levied,  or  on  the  amount  of  the  value  of  the 
property  seized,  whichever  shall  be  the  lesser  amount. 

12.  Poundage  on  executions  and  on  attachments  in  the  nature 
of  executions,  five  per  cent.,  exclusive  of  mileage  for  going 
to  seize  and  sell,  upon  the  amount  realized  from  property 
necessarily  sold. 

All  charges  for  disbursements  are  to  be  submitted  to  the 
clerk  for  taxation,  subject  to  appeal  to  the  judge. 
The  sheriff  must  in  all  cases  endorse  a  memorandum  of  all 
his  charges  on  the  back  of  the  process,  or  state  them  on  a 
separate  slip  of  paper  attached  thereto,  so  that  the  clerk 
may  conveniently  tax  the  sheriff's  Charges  for  fees  and  dis- 
bursements. The  clerk  is  in  all  cases  to  sign  the  memoran- 
dum of  his  taxation  and  preserve  it  among  the  papers  in 
the  cause,  together  with  the  process,  for  future  references. 
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WITNESS  FEES. 

1.  Attendance  per  day $  1.00 

2.  Mileage,  each  way .10 

Where  railway  can  conveniently  be  used  witness  shall  only 

be  allowed  such  sum  as  would  be  sufficient  to  pay  railway 
fare  in  coming  to  and  returning  from  place  of  trial,  in  no 
case  to  exceed  mileage  at  above  rate. 

INTERPRETERS. 

1.  Per  day  employed 2 . 00 


RULES  AS  TO  CASES  STATED  UNDER  SECTION  761  OF 
"THE  CRIMINAL  CODE." 

1  816.  An  application  to  a  justice  of  the  peace  to  state  and 

to"""?81*)"         si&'n  a  case  under  said  section  761  shall  be  in  writing  and  be 
»iaD*aand  delivered  to  such  justice  or  left  with  some  person  for  him  at  his 

place  of  abode  within  seven  days  after  the  making  of  the  con- 
viction, order,  determination  or  other  proceeding  questioned. 
Such  application  shall  state  the  grounds  upon  which  the  pro- 
ceeding is  questioned,  and  whether  the  appeal  is  to  be  to  the 
Appellate  Division  or  to  a  judge. 


2  817.  Within  fourteen  days  after  such  application  has  been 

ami  s^cise     so  delivered  or  left  for  him  the  justice  shall  state  and  sign  and 

deliver  to  the  appellant,  a  case  setting  forth  the  facts  of  the  case 

and    the    grounds    on    which    the    proceeding    is    questioned, 

stating — 

(a)   The  substance  of  the  information  or  complaint; 
(6)   The  names  of  the  prosecutor  (or  complainant)  and 
defendant ; 

The  date  of  the  proceeding  questioned ; 
A  copy  of  the  evidence  (if  any)  in  full  as  taken  before 
the  justice  of  the  peace ; 
(e)    The  substance  of  the  conviction,  order,  determination 

or  other  proceeding  questioned; 
(/)    The  grounds  on  which  the  same  is  questioned ; 
(g)   The  grounds  upon  which  the  justice  supports  the  pro- 
ceeding questioned  if  the  justice  sees  fit  to  state  any. 

paTfe*1  ««  (^)   ^ut  *ne  Jus^ce  shdl  not  deliver  said  case  until  after  the 

appellant  shall  have  entered  into  a  recognizance  and  paid  the 
fees  as  provided  by  section  762. 


refusal 


818.  In  the  event  of  the  justice  declining  or  refusing  to 
state  a  case,  the  appellant  may  apply  to  the  court  or  judge  for  a 
rule  as  provided  by  section  764. 


4  819.  Within  twenty  days  after  the  delivery  to  the  appellant 

luted*  wse        °f  a  case  stated  by  a  justice,  the  appellant  shall  file  the  same 
or  cause  it  to  be  filed — 
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(a)  With  the  registrar  of  the  court;  or 

(6)  If  he  desires  the  matter  to  be  heard  and  determined 
by  a  judge  in  chambers  with  the  clerk  of  the  court 
at  the  place  where  the  appeal  is  intended  to  be  heard ; 
provided  that  upon  sufficient  cause  for  the  delay  being 
shown  the  court  or  judge,  as  the  case  may  be,  may 
hear  and  determine  the  matter  although  the  case  was 
not  delivered  within  said  twenty  days. 

820.  When  the  case  stated  has  been  delivered  to  the  regis-         5 
trar  the  same  shall,  unless  the  court  or  a  judge  otherwise  orders,  S\y^m 
be  heard  at  the  next  sittings  of  the  Appellate  Division,  which  Appellate 
shall  be  not  sooner  than  fourteen  days  after  the  delivery  of  the 

case  stated  to  the  registrar,  and  the  appellant  shall  give  to  the 
respondent  ten  days'  notice  in  writing  of  the  time  and  place 
of  hearing  the  appeal. 

821.  When  the  case  has  been  delivered  to  the  clerk  of  the         Q 
court,  the  appellant  shall  within  five  days  after  such  delivery  APP^  wh™ 
apply  to  the  judge  in  chambers  to  fix  a  time  and  place  for  the  in8  chamber*8* 
hearing  of  the  appeal,  and  the  judge  shall  thereupon  appoint  a 

time  and  place  for  such  hearing,  and  a  copy  of  such  appoint- 
ment shall  be  served  upon  the  respondent,  or  as  the  judge  may 
direct;  provided  that  if  such  application  be  not  made  within 
said  period  of  five  days,  the  judge  may,  upon  sufficient  cause  for 
the  delay  being  shown,  fix  such  time  and  place  notwithstanding 
that  said  period  may  have  elapsed. 

822.  The  justice  before  or  immediately  after  delivering  a         7 
case  stated  to  the  appellant  shall  transmit  the  recognizance  to  Recognizance 
the  proper  clerk  of  the  court  if  the  appeal  is  to  a  judge,  or  to  the 
registrar  if  the  appeal  is  to  the  Appellate  Division. 

823.  Slight   deviation   from   strict  compliance  with   these         8 
Rules  shall  not  invalidate  any  proceeding  or  thing  if  the  court  ^ l^M  not 
or  judge  sees  fit  to  allow  the  same,  either  with  or  without  requir-  to  invalidate 

.-I  -i  ,     i  proceedings 

mg  the  same  to  be  corrected. 


CROWN  PRACTICE 

Practice  and  Procedure  of  the  Supreme  Court  in  Relation  to 

Mandamus,  Certiorari,  Habeas  Corpus,  Prohibition,  and 

Quo  Warranto  Both  in  Criminal  and  Civil  Matters 

and  Costs  in  Such  Matters. 

QUASHING  A  CONVICTION,  ORDER,   ETC. 

824.  In  all  cases  in  which  it  is  desired  to  move  to  quash  a  1 
conviction,  order,  warrant  or  inquisition,  the  proceeding  shall  fJ^T 
be  by  notice  of  motion  in  the  first  instance  instead  of  by  cer-of  motion 
tiorari  or  by  rule  or  by  order  nisi.  [0.  1289.] 
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Notice  of 
motion, 
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contents  of 


Endorsement 
of  notice 


Return  of 
conviction, 
order,  etc. 


Certificate  of 
transmission 


Return  of 
certificate    where 
proceedings 
not  received 


825.  The  notice  of  motion  unless  otherwise  directed  by  a 
judge  shall  be  served,  at  least  seven  days  before  the  return  day 
thereof,  upon  the  magistrate,  justice  or  justices  making  the 
conviction  or  order  or  issuing  the  warrant  or  the  coroner  mak- 
ing the  inquisition,  and  also  upon  the  prosecutor  or  informant, 
and  upon  the  Attorney  General,  and  upon  the  officer  to  whom, 
or  upon  the  clerk  of  the  office  to  which,  the  proceedings  are  re- 
quired by  law  to  be  transmitted,  and  it  shall  specify  the  objec- 
tions intended  to  be  raised.     [0.  1290.] 

826.  Upon  the  notice  of  motion  shall  be  endorsed  a  notice  in 
the  following  form  addressed  to  the  magistrate,  justice  or  jus- 
tices, coroner,  or  officer  or  clerk,  as  the  case  may  be. 

"You  are  hereby  required  forthwith  after  service  hereof  to 

return  to  the  clerk  of  the  Supreme  Court  at 

(as  the  case  may  be)  the  conviction  (or 

as  the  case  may  be),  herein  referred  to  together  with  the  infor- 
mation and  evidence,  if  any,  and  all  things  touching  the  matter 
as  fully  and  entirely  as  they  remain  in  your  custody,  together 
with  this  notice. 
"Date 

"To  A.  B.  magistrate  at (or  as  the 

case  may  be). 

"(Signed)  C.  I) 

Solicitor  for  the  Applicant." 

827.  Upon  receiving  the  notice  so  endorsed  the  magistrate, 
justice  or  justices,  coroner,  officer  or  clerk,  shall  return  forth- 
with to  the  office  mentioned  therein  the  conviction,  order,  war- 
rant or  inquisition  together  with  the  information  and  evidence, 
if  any,  and  all  things  touching  the  matter  and  the  notice  served 
upon  him  with  a  certificate  endorsed  thereon  in  the  following 
form: 

"Pursuant  to  the  accompanying  notice  I  herewith  return  to 
this  honourable  court  the  following  papers  and  documents,  that 
is  to  say — 

"(1)   The  conviction  (or  as  the  case  may  be)  ; 

"(2)   The  information  and  the  warrant  issued  thereon; 

"(3)   The  evidence  taken  at  the  hearing; 

"(4)    (All  other  papers  or  documents  touching  the  matter.) 

"And  I  hereby  certify  to  this  honourable  court  that  I  have 
above  truly  set  forth  all  the  papers  and  documents  in  my  cus- 
tody and  power  relating  to  the  matter  set  forth  in  the  said 
notice  of  motion." 

(2)  If  the  proceedings  have  been  transmitted  as  required 
by  law  by  the  magistrate,  justice  or  justices  or  coroner,  to  the 
proper  officer  he  shall  in  lieu  of  the  certificate  above  set  out 
certify  to  the  fact  of  such  transmission  together  with  the  date 
thereof. 

(3)  If  the  proceedings  have  not  been  received  by  the  officer 
to  whom  or  the  clerk  of  the  office  to  which  the  same  are  by  law 
required  to  be  transmitted,  such  officer  or  clerk  shall  return  a 
certificate  of  the  fact  in  lieu  of  the  certificate  above  set  out. 
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(4)  A  copy  of  this  Rule  shall  appear  upon  or  be  annexed  to  tc0op^fmrPi 
the  notice  of  motion  served  upon  the  magistrate,  justice  or  jus-  n°tlce  of  m°tion 
tices,  coroner,  clerk  or  officer  from  whom  the  return  is  required. 
[0.  1292.] 

828.  The  certificate  shall  have  the  same  effect  as  a  return  to  Certiflea^  to 

a  writ  of  certioran.     [0.  1293.1  »»«>  same  effect 

as  return  to 
certiorari 

829.  The  motion  shall  not  be  entertained  unless  the  return         Q 
day  thereof  be  within  six  months  after  the  conviction,  order,  Return  day 
warrant  or  inquisition  and  unless  the  applicant,  if  not  the  At- A  months  'after 
torney  General,  is  shown  to  have  deposited  with  the  clerk  of  the copvlction-  etc- 
court  to  whom  the  certificate  is  required  to  be  returned  as  securi- 
ty for  costs  of  the  application  the  sum  of  $25  or  such  other  ?arUcwts 
sum  as  a  judge  may  direct. 

(2)  The  requirements  of  this  Rule  as  to  security  for  costs  costTon  motion 
shall  also  apply  to  motions  for  prohibition,  mandamus  or  quo  [»J  prohibition, 
warranto. 

QUO  WARRANTO. 

830.  No  application  in  the  nature  of  a  quo  warranto  except         7 
an  ex  officio  application  shall  be  made  without  leave  of  a  court  Quo 

or  judge  and  unless  at  the  time  of  application  for  such  leave  an  requirement? 
affidavit  be  produced  by  which  some  person  shall  depose  on on  applic*tion 
oath  that  such  application  is  made  at  his  instance  as  relator; 
and  such  person  shall  be  deemed  to  be  the  relator  in  case  an 
order  shall  be  made,  and  shall  be  named  as  such  relator  on  such 
application.     [N.S.  48.] 

831.  Every  objection  intended  to  be  made  to  the  title  of  a         8 
defendant  on  an  application  in  the  nature  of  a  quo  warranto  specification 
shall  be  specified  in  the  notice  of  motion,  and  no  objection  not  in  notlfe0"? 
so  specified  shall  be  raised  by  the  relator  without  the  special  motlon 
leave  of  the  court  or  a  judge.     [N.S.  49.] 

832.  The  court  or  judge  may  refuse  the  application  in  the         9 
nature  of  a  quo  viarranto  with  or  without  costs,  and  in  its  or  his  Costs 
discretion  may,  upon  such  notice  as  may  be  just,  direct  the  costs 

to  be  paid  by  the  solicitor  or  other  parties  joining  in  the  affi- 
davits in  support  of  the  application,  although  not  the  relator. 
[N.S.  50.] 

833.  A  new  relator  may  by  leave  of  the  court  or  a  judge  be        1O 
substituted  for  the  one  first  named  on  special  circumstances  s,ubst!tution 
being  shown.     [N.S.  51.] 

834.  Where  several  applications  in  the  nature  of  a  quo  war-       11 
ranto  have  been  made  against  several  persons  for  the  usurpation  Several 

f    j  1  f¥\  i        11  i  - ._  QUO   IVdTTd'iltO 

01  the  same  omce  and  all  upon  the  same  or  like  grounds  of  ob-  applications 
jection,  the  court  or  a  judge  may  order  such  applications  to  be 
consolidated,  or  may  order  all  proceedings  to  be  stayed  upon  all 
but  one,  until  judgment  be  given  in  that  one ;  provided  always 
that  no  order  be  made  to  consolidate  or  stay  any  proceedings 
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against  any  defendant  unless  he  give  an  undertaking  to  dis- 
claim if  judgment  be  given  for  the  Crown  upon  the  application 
which  proceeds.  [N.S.  52.] 

835.  If  the  defendant  in  an  application  in  the  nature  of  a 
quo  warranto  does  not  intend  to  defend,  he  may,  to  prevent 
judgment  by  default,  file  a  disclaimer  in  the  office  of  the  clerk 
or  deputy  clerk  of  the  court,  as  the  case  may  be,  and  deliver  a 
copy  to  the  relator  or  his  solicitor.    Upon  the  disclaimer  being 
filed  judgment  of  ouster  may  be  entered  and  the  costs  taxed  as 
in  judgment  by  default.     [N.S.  53.] 

MANDAMUS. 

836.  The  notice  in  the  case  of  an  application  for  mandamus 
shall  be  served  upon  every  person  who  shall  appear  to  be  inter- 
ested or  likely  to  be  affected  by  the  proceedings.     The  court 
or  a  judge  may  direct  notice  to  be  given  to  any  other  person  or 
persons  and  adjourn  the  hearing  for  that  purpose. 

837.  Any  person  whether  he  has  been  so  served  or  not  who 
can  make  it  appear  to  the  court  or  a  judge  that  he  is  affected 
by  the  proceeding  for  mandamus  may  show  cause  against  the 
application  and  shall  be  liable  to  costs  in  the  discretion  of  the 
court  or  judge  if  the  order  should  be  made  or  the  prosecutor 
obtain  judgment.     [N.S.  56.] 

838.  No  action  or  proceeding  shall  be  commenced  or  prose- 
cuted against  any  person  in  respect  of  anything  done  in  obedi- 
ence to  a  mandamus  issued  by  the  court  or  any  judge  thereof. 
[N.S.  65.] 

839.  No  order  of  mandamus  shall  be  granted  unless  at  the 
time  of  application  an  affidavit  be  produced  by  which  some 
person  shall  depose  upon  oath  that  such  application  is  made  at 
his  instance  as  prosecutor  and  the  name  of  such  person  shall 
appear  as  the  person  at  whose  instance  it  is  made.     [N.S.  69.] 

HABEAS  CORPUS. 

840.  No  writ  of  habeas  corpus  shall  be  necessary  but  an 
order  may  be  made  to  the  like  effect,  which  order  shall  have  the 
like  consequences  that  the  writ  would  have. 

841.  On  the  argument  of  a  motion  for  habeas  corpus  the 
court  or  a  judge  may  in  its  or  his  discretion  direct  an  order  to  be 
drawn  up  forthwith  for  the  prisoner's  discharge,  which  order 
shall  be  a  sufficient  warrant  for  any  gaoler  or  constable,  or  other 
person,  for  his  discharge. 

GENERAL. 

842.  The  notice  of  motion  for  prohibition,  certiorari,  quo 
warranto,  mandamus  or  habeas  corpus  shall  be  returnable  be- 
fore a  judge  of  the  Supreme  Court  or  the  Appellate  Division. 
[O.  1294.] 
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843.  When  the  motion  is  made  to  a  judge  an  appeal  shall       20 
lie  from  his  order  to  the  Appellate  Division  of  the  court  by  leave  Appeal 
of  the  judge  or  of  the  Appellate  Division,  but  subject  to  such 
right  of  appeal  his  decision  shall  be  final.     [O.  1297.] 

843a.  In  the  event  of  an  appeal  from  an  order  of  discharge 
the  judge  from  whose  order  the  appeal  is  taken  may,  if  he  sees 
fit,  stay  the  execution  of  the  order  pending  the  appeal,  or  may 
direct  that  before  the  discharge  the  prisoner  enter  into  a  proper 
recognizance  to  appear  before  the  Appellate  Division  and  sub- 
mit to  any  order  which  may  be  made  upon  appeal. 

8436.  Any  order  or  warrant  required  to  give  effect  to  any 
order  of  the  Appellate  Division  may  be  made  or  directed  by  a 
single  judge. 

844.  In  all  proceedings  under  these  Crown  Practice  Rules       21 
the  costs  shall  be  in  the  discretion  of  the  court  or  judge  wn°  J^ti1" 
shall  have  full  power  to  order  either  the  applicant  or  the  party  of^judge1 
against  whom  the  application  is  made,  or  any  other  party  to 

the  proceedings,  to  pay  such  costs  or  any  part  thereof  accord- 
ing to  the  result. 

845.  When  costs  are  allowed  the  fees  for  all  services  shall  be       22 
in   the   discretion   of  the  taxing  officer,   not  exceeding  $25; 
provided  that  the  judge  may,  in  his  discretion,  allow  an  increas- 
ed fee  in  a  proper  case. 

846.  Proceedings  for  attachment  for  contempt,  for  disobedi-       23 
ence  to  any  writ,  judgment  or  order  issued  or  made  under  these  Attachment 
Rules  shall  lie  and  shall  be  the  same  as  for  disobedience  to  any  [£. c<" 
writ,  judgment  or  order  in  a  civil  action. 

847.  When  no  other  provision  is  made  by  these  Rules  the       24 
procedure  and  practice  shall  as  far  as  may  be,  be  regulated  by  Crown  Office 
the  Crown  Office  Rules  for  the  time  being  in  force  in  England,  routed en 
and  subject  thereto  and  to  these  Rules  the  practice  shall  be  the 

same  as  in  civil  proceedings  in  the  Supreme  Court. 

FORMS. 

848.  The  forms  for  the  time  being  in  use  in  England  under        25 
the  said  Crown  Office  Rules  where  applicable,  and  where  notForms 
applicable,  forms  of  the  like  character  as  near  as  may  be,  shall 

be  used  in  all  proceedings  except  where  otherwise  ordered  by 
these  Rules. 


IN  APPEALS  FROM  SUMMARY  CONVICTIONS,  CASES  STATED 

UNDER  SECTION  761  OF  THE  CRIMINAL  CODE,  AND 

MATTERS  UNDER  THE  CROWN  PRACTICE  RULES. 

1.  For  receiving  and  entering $  2.00 

2.  Upon  issue  of  subpoena,  summons,  rule,  order  or  judgment, 

or  process  to  enforce  or  judgment 1 . 00 

3.  For  taxation  of  costs,  including  certificate  if  required 1.00 
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4.  Every  other  certificate .50 

5.  Every  search  .25 

6.  Every  appointment   ; .25 

7.  Copies  of  documents,  when  prepared  in  the  office,  in  addition 

to  fee  for  certificate  if  required,  per  folio .10 

8.  Examining  copies  of  instruments  on  file,  when  prepared  hy 
solicitor,  in  addition  to  fee  for  certificate  if  required,  per 

folio  .05 

9.  Upon  payment  of  money  into  court .50 


RULES  AS  TO  CONVEYANCE  OF  PRISONERS  UNDER 
SENTENCE  TO  GAOL. 

1  849.  Whenever  a  person  is  sentenced  to  imprisonment  in  a 
of°npriysoneers        common  gaol  in  the  Province  of  Alberta,  by  any  court  in  such 
to  gaoi             province,  the  sheriff  or  deputy  sheriff  of  any  judicial  district  in 

such  province  or  any  bailiff,  constable  or  other  officer,  or  other 
officer  or  other  person  by  his  direction,  or  by  the  direction  of 
the  court  may,  if  no  form  of  warrant  is  provided  by  The  Crim- 
inal Code  therefor,  convey  to  the  gaol  named  in  the  sentence  any 
convict  sentenced  to  be  imprisoned  therein  and  shall  deliver 
him  to  the  keeper  thereof,  without  any  further  warrant  than  a 
copy  of  the  sentence  taken  from  the  minutes  of  the  court  before 
which  the  convict  was  tried,  and  certified  by  a  judge  or  the  clerk 
or  acting  clerk  of  such  court. 

2  85O.  The  foregoing  shall  also  apply  where,  according  to  the 
sentence  imposed  upon  the  convict,  he  is  made  liable  to  the 
punishment  of  death  or  whipping,  or  any  other  punishment. 

3  851.  The  keeper  of  the  common  gaol  mentioned  in  such  cer- 
tified copy  of  sentence  is  authorized,  and  hereby  required,  to 
receive  the  convict  mentioned  in  such  certified  copy  of  sentence 
into  his  custody  in  the  said  gaol,  and  he  and  the  sheriff  of  the 
judicial  district  in  which  such  gaol  is  situated,  and  all  other 
persons  and  authorities  whose  duty  it  is  to  do  so,  are  hereby 
authorized  and  required  to  carry  out  and  execute  the  sentence 
mentioned  in  such  certified  copy  of  sentence,  according  to  its 
tenor  and  effect. 


RULES  AS  TO  CONTROVERTED  MUNICIPAL 
ELECTIONS. 

{The  following  Rules  are  promulgated  under  the  authority  of 
Section  41  of  Chapter  117  of  the  Revised  Statutes  of  Alberta, 
1922.'} 

1  852.  The  practice  upon  proceedings  under  The  Controvert- 

m°untidpalited        €^  ^un^Pal  Elections  Act  where  not  provided  for  by  the  said 
elections  Act  shall  be  governed  by  the  practice  for  similar  proceedings  in 

the  District  Court. 
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853.  The  costs  to  be  allowed  for  such  proceedings  shall  be         2 
those  allowed  for  similar  proceedings  in  the  District  Court  in 
actions  under  $400. 

854.  The  following  form  or  forms  to  the  like  effect  shall  be         3 
used: 

FORMS. 

I.       TITLE. 

All  proceedings  shall  be  intituled  as  follows: 

"In  the  District  Court  of  the  district  of 

"In  the  matter  of  a  Controverted  Municipal  Election. 
"The  King 

on  the  relation  of  A.  B ,  Relator 

vs. 
"C.D.  (the  person  whose  relation  is  contested),  Respondent." 

II.      RECOGNIZANCE. 

(Formal  part  as  above.) 

WE,  A.B.  (the  relator)  and  E.F.  and  G.H.  (the  sureties)  ac- 
knowledge that  we  owe  our  Sovereign  Lord  the  King,  his  heirs 
and  successors,  the  following  sums,  viz.:  I  and  the  said  A.B.  the 
sum  of  $200  and  we  the  said  E.F.  and  G.H.  each  the  sum  of 
$100  of  good  and  lawful  current  money  of  Canada  upon  the 
condition  hereinafter  stated: 

Whereas  the  said  A.B.  has  made  application  for  leave  to  serve 
a  notice  of  motion  in  the  nature  of  a  quo  warrants  upon  C.D., 

a  member  of  the  Municipal  Council  of 

to  determine  the  right  of  the  said  C.D.  to  his  seat  as  such  mem- 
ber; If,  therefore,  the  said  A.B.  do  prosecute  the  said  motion 
with  effect  and  do  pay  to  the  said  C.D.  any  costs  which  may  be 
adjudged  to  him  against  the  said  A.B.  then  this  recognizance  to 
be  void,  otherwise  to  stand  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me  this 

day  of 19 

(Judge  or  Commissioner,  as  the  case  may  be.) 

III.       AFFIDAVIT   OF   JUSTIFICATION. 

I,  E.F.,  one  of  the  sureties  named  in  the  foregoing  (or  annex- 
ed, or  as  the  case  rnay  be)  recognizance,  make  oath  and  say: 

That  I  am  possessed  of  property  situate  in  the  Province  of 
Alberta  which  is  not  exempt  from  seizure  under  execution  of 

the  value  of  at  least dollars  over 

and  above  what  will  pay  all  my  just  debts  and  all  other  sums 
for  which  I  am  surety. 

SWORN  before  me  at  the 

of 

in  the  Province  of  Alberta  this 

day  of 

19 

A  Commissioner,  &c. 
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RULES  AND  ORDERS  UNDER  THE  WINDING-UP  ACT. 

PETITION  TO  WIND  UP  COMPANY. 

855.  Every  petition  for  the  winding  up  of  any  company  by 
the  court,  and  all  notices,  affidavits  and  other  proceedings  under 
such  petition  shall  be  intituled  "In  the  matter  of  the  Winding- 
up  Act,"  and  of  the  company,  naming  the  company,  to  which 
such  petition  relates. 

856.  A  copy  of  such  petition  endorsed  with,  or  accompanied 
by,  the  notice  of  the  application  for  the  winding-up  order  re- 
quired by  the  eighth  section  of  said  Act,  shall  be  served'  at  the 
principal  or  last  known  principal  office  or  place  of  business  of 
the  company,  if  any  such  can  be  found,  upon  any  member,  offi- 
cer or  servant  of  the  company  there ;  or  in  case  no  such  member, 
officer  or  servant  can,  after  due  diligence,  be  found  there,  then 
in  the  manner  provided  for  service  on  a  corporation  of  ordinary 
process  or  in  such  other  manner  as  the  court  or  a  judge  shall 
direct. 

857.  The  notice  of  the  application  shall  mention  the  affi- 
davits and  other  material  upon  which  the  applicant  intends  to 
rely  in  support  of  the  application,  and  copies  of  such  affidavits 
and  other  material,  or  of  any  portion  thereof,  shall  be  furnished 
by  the  solicitor  of  the  petitioner,  or  by  the  petitioner  if  he  shall 
present  the  same  in  person  to  the  solicitor  or  any  officer  of  the 
company  requiring  the  same,  within  twenty-four  hours  after 
the  demand  therefor. 

858.  Every  contributory  or  creditor  of  the  company  shall  be 
entitled  to  be  furnished  by  the  solicitor  for  the  petitioner,  or 
by  the  petitioner  if  he  shall  present  the  petition  in  person,  with 
copies  of  the  petition,  affidavits,  and  material  aforesaid,  or  of 
any  portion  thereof  required,  within  twenty-four  hours  after 
the  same  shall  have  been  by  him  demanded,  on  paying  at  the 
rate  of  ten  cents  per  folio  of  one  hundred  words  for  each  such 
copy. 

859.  Upon  every  such  petition  and  upon  every  copy  thereof 
served,  there  shall  be  endorsed  the  name  or  firm  and  place  of 
business  of  the  solicitor  by  whom  such  petition  is  being  pre- 
sented ;  and  when  such  solicitor  is  or  are  agents  for  another  or 
other  solicitor,  then  there  shall  be  further  endorsed  on  such 
petition  and  copies  the  name  or  firm  and  place  of  business  of  the 
principal  advocate  or  advocates. 

860.  Every  party  presenting  such  petition  in  person  shall 
cause  to  be  endorsed  or  written  upon  every  such  petition  and 
copy  his  name  and  address,  and  also  when  his  place  of  residence 
is  not  in  the  place  where  the  clerk's  office  is  kept,  another  ad- 
dress in  the  place  where  the  clerk's  office  is  kept  to  be  called  his 
address  for  service,  at  which  address  notices,  orders,  summonses, 
warrants,  and  other  documents,  proceedings  and  written  com- 
munications may  be  left  for  him. 
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861.  Every   such    petition,    and   the   affidavits   and   other         7 
material  intended  to  be  used  in  support  thereof,  shall,  on  orj™^  and 
before  the  day  of  service  of  notice  of  the  application  for  a  wind-  affidavits 
ing-up  order,  be  filed  in  the  office  of  the  clerk  of  the  court  of  the 
judicial  district  in  which  the  head  office  of  the  company  is 
situate,  and  unless  so  filed  such  petition,  affidavits  or  material 

shall  not  be  read  or  used  upon  the  application  without  special 
leave  of  the  court  or  a  judge. 

862.  Such  petition  shall  be  presented  before  the  presiding         8 
judge  in  chambers,  and  the  application  may  then  be  heard  and  ^jS"^ 
determined  by  him,  or  adjourned  to  another  day  or  time  to  be  chambers 
heard  in  chambers  or  before  the  court,  as  he  or  any  other  judge, 
before  whom  the  same  shall  come  in  chambers,  shall  direct. 

LIQUIDATORS. 

863.  If  the  petitioner   shall  desire  to  have  a  liquidator         9 
appointed  upon  the  first  presentation  of  the  petition  without  any  ^{^mrat  f°r 
adjournment,  or  to  have  a  provisional  liquidator  then  appoint-  of  liquidator 
ed,  he  shall  in  the  notice  of  his  application  mention  the  name 

of  the  liquidator  or  provisional  liquidator  sought  'to  be 
appointed,  and  he  shall  also  in  such  case  as  soon  as  possible  after 
the  filing  of  his  petition,  apply  to  a  judge  for  directions  as  to 
the  mode  of  service  of  notice  of  the  application  for  the  appoint- 
ment of  a  liquidator  or  provisional  liquidator  and  the  parties  to 
be  served  with  such  notice. 

864.  If  it  shall  appear  to  the  judge  in  chambers,  upon  the        1O 
first  presentation  of  the  petition  that  all  proper  parties  have  had 
sufficient  notice,  the  judge  may  then  make  the  order  for  wind- 
ing up  the  company  with  the  appointment  of  a  liquidator;  if 

not,  the  application  shall  be  then  adjourned  for  such  time  as 
the  judge  shall  think  proper,  and  notice  of  the  name  of  the 
party  sought  to  be  appointed  liquidator  and  of  the  time  to  which 
the  application  is  adjourned  shall  be  given  to  such  or  such  other- 
parties,  and  in  such  manner  as  to  the  judge  shall  seem  proper 
pursuant  to  the  twentieth  section  of  said  Act. 

865.  To  enable  the  judge  to  determine  what  shall  be  the        11 
most  satisfactory  method  of  giving  notice  of  the  application  to  Evidence  to 

•     j        T        -j    j.  i  xi  i.«  i  ,  •          i         i  i  De  furnished 

appoint  a  liquidator,  and  the  parties  to  whom  such  notice  should  judge  on 
be  given,  the  petitioner  shall,  in  applying  to  a  judge  for  direc-  Jffi5Lf0for 
tions  respecting  such  service,  furnish  to  the  judge  the  best  evi-  *£*£  of 
dence  obtainable  by  him,  on  reasonable  inquiry,  to  the  satisfac- 
tion of  the  judge,  as  to  the  numbers  of  the  creditors,  contribu- 
tories  and  shareholders  respectively,  and  their  places  of  resi- 
dence, and  the  judge  may  require  such  further  evidence  on 
these  or  other  points  to  be  furnished  as  he  shall  think  import- 
ant for  the  purpose. 

866.  The  notice  of  the  application  for  the  appointment  of  a        12 
liquidator  shall  show  that  the  application  is  to  be  for  the  ap-  Co"tents  of 

,  »  ,     .    .  ff  ,  ,  •     notice 

pomtment  or  a  person  (giving  his  name,  address  and  occupa- 
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tion)  therein  named,  or  such  other  person  as  the  court  or  judge 
shall  think  fit  to  appoint,  and  upon  the  application  the  court 
or  judge  may  appoint  the  person  named  in  the  notice,  or  any 
other  person  with  or  without  further  notice  to  any  person,  as 
may  seem  proper. 


13 

Evidence  of 
qualifications 
of  liquidator 


867.  The  application  for  the  appointment  of  a  liquidator 
shall  be  accompanied  by  satisfactory  evidence  of  the  qualifica- 
tions and  character  of  the  party  sought  to  be  appointed  as  liqui- 
dator and  of  his  fitness  for  the  office. 


14 

Appointment  of 

provisional 

liquidator 


15 

Sureties  of 
liquidator 


868.  A  provisional  liquidator  may  be  appointed  at  any  time 
after  the  filing  of  the  petition  and  before  the  first  appointment 
of  a  liquidator,  and  either  before  or  after  the  application  for 
winding  up  the  company  shall  have  first  been  made  in  cham- 
bers.   Such  appointment  may  be  made  with  or  without  notice, 
as  to  the  judge  from  whom  the  appointment  is  asked  shall  seem 
proper,  and  such  provisional  liquidator  shall  not  be  required  to 
give  security  unless  such  shall  be  specially  ordered  upon  or 
after  his  appointment. 

869.  The  liquidator  shall,  on  each  occasion  of  passing  his 
account,  and  also  whenever  the  court  or  a  judge  shall  so  require, 
satisfy  the  court  or  judge  that  his  sureties  are  living  and  resi- 
dent in  Alberta,  and  have  not  become  insolvent ;  and  in  default 
thereof  he  may  be  required  to  enter  into  fresh  security  within 
such  time  as  shall  be  directed. 


16 

Death,  etc., 
of  liquidator 


17 

Duties  of 
liquidator 


870.  In  case  of  the  death,  removal  or  resignation  of  a  liqui- 
dator, another  or  others  shall  be  appointed  in  his  stead,  as  in 
the  case  of  a  first  appointment,  and  the  proceedings  for  the  pur- 
pose may  be  taken  by  such  party  interested  as  may  be  authoriz- 
ed by  the  court  or  a  judge  to  take  the  same. 

871.  The  liquidator  shall,  with  all  convenient  speed,  after 
he  is  appointed,  proceed  to  make  up,  continue,  complete  and 
rectify  the  books  of  account  of  the  company,  and  shall  provide 
and  keep  such  books  of  account  as  shall  be  necessary,  or  as  the 
court  or  a  judge  may  direct  for  the  purpose  aforesaid,  and  for 
showing  the  debts  and  credits  of  the  company,  including  a 
ledger  which  shall  contain  the  separate  accounts  of  the  contri- 
butories  and  in  which  every  contributory  shall  be  clebited  from 
time  to  time  with  the  amount  payable  by  him  in  respect  of  any 
call  to  be  made  under  said  Act. 


18 

Accounts  of 
liquidator 


872.  The  accounts  of  the  liquidator  shall  be  filed  in  the 
office  of  the  clerk  of  the  court,  at  such  time  as  may  from  time  to 
time  be  required  by  the  court  or  a  judge,  and  such  accounts 
shall,  whenever  required  by  the  court  or  a  judge,  and  upon 
notice  to  such  parties  (if  any)  as  the  court  or  a  judge  shall 
direct,  be  passed  and  verified  in  the  same  manner  as  receivers' 
accounts. 
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PROCEEDINGS  UNDER  WINDING-UP  ORDER. 

873.  Within  ten  days  after  the  issue  of  the  winding-up        19 
order,  or  such  further  time  as  the  court  or  a  judge  shall  direct.  $*££%%* 
an  appointment  shall  be  obtained  from  a  judge  to  proceed  with  and  notice 
the  winding  up  of  the  company,  and  notice  thereof  served  upon th( 

all  persons  who  may  have  appeared  upon  the  hearing  of  the 
petition,  and  upon  such  other  persons  (if  any)  as  the  judge 
shall  direct ;  in  default  of  the  petitioner  so  proceeding  to  obtain 
such  appointment,  the  court  or  a  judge  may,  if  it  shall  seem 
proper,  give  the  carriage  and  prosecution  of  the  winding  up  to 
any  other  person  interested. 

(2)   This  Rule  shall  apply  to  cases  in  which  winding-up  ™*  to  "PP*? 
orders  have  already  been  made  under  said  Act,  in  respect  of  already  made 
which  the  period  of  ten  days  fixed  for  taking  out  the  appoint- 
ment shall  be  computed  from  the  time  when  these  Rules  take 
effect  and  come  into  operation. 

874.  At  the  time  thus  appointed,  a  time  or  times  shall,  if       2O 
the  judge  thinks  fit,  be  fixed  for  the  proof  of  debts,  for  the  list  »"£,£  e^oof 
of  contributors  to  be  brought  in,  for  the  liquidator  to  file  his 
accounts,  and  directions  may  be  given  as  to  the  advertisements 

to  be  issued  for  all  or  any  of  such  purposes,  and  generally  as  to 
the  proceedings  and  the  parties  to  attend  thereon.  The  pro- 
ceedings under  the  order  shall  be  continued  by  adjournment, 
and,  when  necessary,  by  further  appointment,  and  any  such 
direction  as  aforesaid  may  be  given,  added  to  or  varied,  at  any 
subseqftent  time,  as  may  be  found  necessary. 

PROOF  OF  DEBTS. 

875.  For  the  purpose  of  ascertaining  the  debts  and  claims        21 
due  from  the  company,  and  of  requiring  the  creditors  to  come  £jvedr^meeI£ 
in  and  prove  their  debts  or  claims",  an  advertisement  shall  be 

issued  at  such  time  as  the  judge  shall  direct.  Such  advertise- 
ments shall  fix  a  time  for  the  creditors  to  send  in  their  names 
and  addresses,  and  the  particulars  of  their  debts  or  claims,  the 
nature  and  amount  of  the  security  (if  any)  held  by  them  res- 
pectively, with  the  valuation  thereof  on  oath,  required  by  the 
sixty-second  section  of  the  said  Act,  and  the  names  and  ad- 
dresses of  their  solicitors  (if  any)  to  the  liquidator,  and  appoint 
a  day  for  adjudicating  thereon. 

876.  The  creditors  need  not  attend  the  adjudication  or  prove        22 
their  debts  or  claims  unless  they  are  required  to  do  so  by  notice  creditors  need 
from  the  liquidator  or  from  any  creditor,  contributory,  share-  daUTZiess 
holder  or  member  of  the  company ;  but  upon  such  notice  being  ne0qtieeed  by 
given  they  are  to  come  in  and  prove  their  debts  or  claims  at 

the  time  therein  specified,  or  such  other  time  as  the  court  or 
judge  may  allow. 

877.  The  liquidator  shall  investigate  the  debts  and  claims        23 
sent  in  to  him,  and  ascertain,  so  far  as  he  is  able,  which  of  such  ^ldsat°0fr  ag 
debts  and  claims  are  justly  due  from  the  company ;  and  he  shall  *°  <*ebts  and 
make  out  and  leave  with  the  clerk  of  the  court  a  list  of  all  the 
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29 
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books  of  whirl) 
liquidator  has 
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debts  and  claims  sent  to  him,  distinguishing  which  of  the  debts 
and  claims  or  parts  of  debts  and  -claims  so  claimed,  are  in  his 
opinion  justly  due  and  proper  to  be  allowed  without  further 
evidence,  and  which  of  them  in  his  opinion  ought  to  be  proved 
by  the  creditors ;  and  he  shall  make  and  file  with  the  said  clerk, 
prior  to  the  time  appointed  for  adjudication,  an  affidavit  setting 
forth  which  of  the  debts  and  claims  in  his  opinion  are  justly 
due  and  proper  to  be  allowed  without  further  evidence,  and 
stating  his  belief  that  such  debts  and  claims  are  justly  due  and. 
proper  to  be  allowed  and  the  reasons  for  such  belief. 

878.  At  the  time  appointed  for  adjudicating  upon  the  debts 
or  claims,  or  at  any  adjournment  thereof,  the  judge  may  either 
allow  the  debts  and  claims  upon  the  affidavit  of  the  liquidator, 
or  may  require  the  same,  or  any  of  them,  to  be  proved  by  the 
claimants,  and  adjourn  the  adjudication  thereon  to  a  time  to 
be  then  fixed. 

879.  The  liquidator  shall  give  notice  to  the  -creditors  whose 
debts  or  claims  have  not  been  allowed  upon  the  affidavit,  that 
they  are  required  to  come  in  and  prove  the  same  by  a  day  to 
be  therein  named,  being  not  less  than  four  days  after  such 
notice,  and  to  attend  at  a  time  to  be  therein  named,  being  the 
time  appointed  by  the  advertisement  or  by  adjournment,  or 
other  appointment,  as  the  case  may  be,  for  adjudicating  upon 
such  debts  or  claims. 

880.  The  value  of  such  debts  and  claims  as  are  made  ad- 
missible to  proof  by  the  said  Act  shall,  so  far  as  is  possible,  be 
estimated  according  to  the  value  thereof  at  the  commencement 
of  the  proceedings  for  winding  up  the  company. 

881.  Such  creditors  as  come  in  and  prove  their  debts  or 
claims  pursuant  to  notice  may  be  allowed  their  costs  of  proof, 
and  in  any  case  a  creditor  seeking  to  prove  a  claim  may  be 
ordered  to  pay  costs. 

882.  The  liquidator  shall  deposit  with  the  clerk  of  the  court 
the  papers  to  be  transmitted  to  the  court  under  the  said  Act. 
Notice  of  the  time  and  place  fixed  for  hearing  and  determining 
the  contestation  shall  be  served  upon  the  opposite  party,  and 
such  other  parties  as  the  judge  shall  direct,  at  least  four  days 
before  the  day  so  fixed. 

883.  If  by  examination  of  the  books,  accounts  or  papers  of 
the  company,  or  by  any  other  means,  the  liquidator  is  led  to 
believe  that  any  person  is  a  creditor  of,  or  has  a  claim  against, 
the  company,  for  which  such  party  is  entitled  to  rank  upon  the 
assets  of  the  company,  and  such  party  shall  not  have  sent  in  to 
the  liquidator  notice  of  his  claim,  the  liquidator  shall  mention 
such  claim  and  the  probable  amount  thereof,  according  to  the 
best  information  he  shall  have  been  able  to  obtain,  in  the  affi- 
davit  required   by    Rule   23,   with   the   address,    or   supposed 
address,  of  such  person,  if  the  liquidator  shall  be  able  to  give 
the  same. 
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884.  On  the  making  of  any  dividend,  except  one  declared  as        30 
a  final  dividend,  unless  the  court  or  a  judge  shall  otherwise ^"f^, 
order,  there  shall  be  reserved  for  each  such  person  shown  in  etc.,  where' 
such  affidavit  to  be  supposed  to  be  a  creditor  of,  or  to  have  a  has  no  notice 
claim  against,  the  company  as  aforesaid,  and  not  to  have  sent  to of  daims 
the  liquidator  notice  of  his  claim,  an  amount  proportionate  to 

his  said  claim,  and  a  copy  of  the  dividend  sheet,  showing  the 
amount  so  reserved,  shall  be  mailed  to  such  person,  as  well  as  to 
the  creditors  whose  claims  shall  have  been  duly  allowed.  Any 
amounts  retained  may,  by  leave  of  the  court  or  a  judge,  upon 
the  declaration  of  a  subsequent  dividend,  be  included  in  the 
sum  divided  among  those  whose  claims  shall  have  been  duly 
allowed,  without  any  further  reservation  for  any  person  not 
having  given  such  notice. 

885.  Any  person  giving  notice,  after  the  declaration  of  a       31 
dividend,  of  a  claim  to  rank  as  one  of  the  creditors  of,  or  as£™' °L. 

•  1"  •  1  Till  111 

having  a  claim  against,  the  company,  shall  be  compelled  to  subsequent  to 

l  j?       *    u  •         1     •  f  /U  •     J  a       t.  declaration 

make  proof  of  his  claim  before  the  court  or  a  judge.  Such  of  dividend 
proof  shall,  unless  otherwise  ordered,  be  made  at  the  expense 
of  the  party  making  such  claim.  Any  such  party  for  whom  a 
sum  has  been  so  reserved  as  aforesaid,  and  whose  claim  shall 
have  been  allowed,  shall  be  collocated  upon  the  next  dividend 
sheet,  after  the  allowance  of  his  claim  for  the  proper  amounts  of 
previous  dividend  so  reserved,  proportionately  to  the  amount  at 
which  his  claim  shall  have  been  allowed, 

LIST  OF  CONTRIBUTORIES. 

886.  The  liquidator  shall,  with  all  convenient  speed,  after       32 
his  appointment,  or  at  such  time  as  the  court  or  judge  shall  "jftri0bfutorles 
direct,  make  out  and  leave  with  the  clerk  of  the  court  a  list  of 

the  contributories  of  the  company.  Such  list  shall  be  verified 
by  the  affidavit  of  the  liquidator,  and  shall,  so  far  as  is  practic- 
able, state  the  respective  addresses  of,  and  the  number  of  shares 
or  extent  of  interest  to  be  attributed  to  each  such  contributory, 
and  distinguish  the  several  classes  of  contributories,  and  such 
list  may,  from  time  to  time,  by  leave  of  the  court  or  a  judge, 
be  varied  or  added  to  by  the  liquidator. 

887.  Upon  such  list  of  contributories  being  so  left,  the  liqui-        33 
dator  shall  obtain  an  appointment  to  settle  the  same,  and  shall  torosetoemi"st 
give  notice  in  writing  of  such  appointment  to  every  person  in-  notlc«  °f 
eluded  in  such  list,  and  stating  in  what  character,  and  for  what 
number  of  shares  or  interest,  such  person  is  included  in  the  list; 

and  in  case  any  variation  or  addition  to  such  list  shall  at  any 
time  be  made  by  the  liquidator,  a  similar  notice  in  writing  shall 
be  given  to  every  person  to  whom  such  variation  or  addition 
applies. 

888.  All  such  notices  shall  be  served  four  days  before  the  e      34 
date  appointed  to  settle  such  list,  or  such  variation  or  addition,  notice6  ° 
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CALLS. 

889.  Every  application  to  the  court  or  a  judge  to  make  any 
-call  on  the  contributories,  or  any  of  them,  shall  be  made  upon 
notice  of  motion,  stating  the  proposed  amount  of  such  call ;  such 
notice  of  motion  shall  be  served  four  days  at  least  before  the 
day  appointed  for  making  the  call,  on  every  contributory  pro- 
posed to  be  included  in  such  call ;  and  upon  the  copy  so  served 
on  each  contributory  shall  be  written  or  printed  a  memorandum 
specifying  the  amount  which  such  contributory  will  be  required 
to  pay,  upon  the  basis  of  the  call  proposed. 

890.  An  order  for  a  call  may  be  made  so  as  to  direct  pay- 
ment not  merely  of  the  amount  of  the  call,  but  also  of  the 
amounts  or  balances  payable  by  the  respective  contributories,  or 
by  such  of  them  as  may  seem  proper,  and  the  time  and  place  of 
payment;  provided  that  no  contributory  shall  be  thus  ordered 
to  pay  a  larger  sum  than  specified  in  the  memorandum  upon  the 
notice  of  motion,  without  notice  to  him  or  his  solicitor  that  a 
larger  sum  is  to  be  paid  by  him ;  but  the  court  or  judge  may, 
upon  such  notice  as  may  seem  just,  or,  if  the  party  appear,  then 
without  further  notice,  cause  the  memorandum  to  be  amended 
so  as  to  increase  the  amount  or  otherwise,  and  may  direct  the 
liquidator  or  other  party  having  the  conduct  of  the  summons  or 
order  nisi,  to  pay  any  additional  costs  to  be  thus  incurred,  and 
may  make  such  other  terms  or  conditions  as  may  seem  proper. 

891.  If  the  court  or  a  judge  shall  so  direct,  notice  of  the  in- 
tended call  may  be  given  by  advertisement,  and  no  further 
notice  of  the  application  need  then  be  given  to  any  contributory 
unless  the  court  or  a  judge  shall  so  order.    When  notice  of  the 
intended  call  is  given  by  advertisement  no  notice  need  be  given 
of  the  particular  amount  to  be  required  of  each  contributory; 
and  in  any  case  the  memorandum  specified  in  Rule  35  may  be 
dispensed  with. 

892.  Unless  for  special  reasons  it  shall  seem  just  and  proper, 
where  the  memorandum  specified  in  Rule  35  is  not  served  either 
by  advertisement  or  otherwise,  the  order  shall  specify  merely 
the  amount  of  the  call  to  be  made,  and  shall  not  direct  payment 
of  specific  sums  by  the  respective  contributories. 

893.  A  copy  of  an  order  for  a  call  shall  be  forthwith  served 
upon  each  of  the  contributories  included  in  such  call ;  and  upon 
each  contributory  so  included  not  directed  by  the  order  itself 
to  pay  a  specific  sum  in  respect  of  such  call,  there  shall  be 
served,  with  the  order,  a  notice  from  the  liquidator,  or  other 
party  having  the  conduct  of  the  proceedings  for  a  call,  specify- 
ing the  amount  or  balance  due  from  such  contributory  (having 
regard  to  the  provisions  of  the  said  Act  and  any  amendments 
thereof) ,  in  respect  of  such  call ;  but  an  order  for  a  call  need  not 
be  advertised,  unless  for  any  special  reason  the  court  or  a  judge 
shall  so  direct. 
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894.  At  the  time  of  the  making  of  an  order  for  a  call,  if  the        4O 
order  shall  not  specify  the  particular  sum  payable  by  each  con-  o^™"16111 
tributory  included  in  the  call,  or  if  the  court  or  a  judge  shall  proceedings 
otherwise  deem  it  proper,  the  further  proceedings  relating  there- 
to shall  be  adjourned  to  a  time  subsequent  to  the  day  appointed 

for  the  payment  thereof,  and  afterwards  from  time  to  time  so 
long  as  may  be  necessary.  At  the  time  appointed  by  any  such 
adjournment,  or  upon  a  motion  to  enforce  payment  of  the  call, 
and  upon  proof  of  the  service  of  the  order  and  notice  of  the 
amount  due,  required  by  Rule  39  and  non-payment  thereof,  an 
order  may  be  made  for  such  of  the  contributories  who  have 
made  default,  or  for  such  of  them  against  whom  it  shall  be 
thought  proper  to  make  such  order,  to  pay  the  sum  which  by 
such  former  order  and  notice  they  were  respectively  required  to 
pay,  or  any  less  sum  which  may  appear  to  be  due  from  them 
respectively;  and  any  order  may  be  made  that  shall  seem  just 
and  proper  for  payment  by  such  contributories  or  any  of  them, 
of  the  costs  of  such  adjournment  or  further  application  and 
order,  or  of  any  portion  thereof. 

895.  In  any  case  in  which  the  liquidator  or  other  party  hav-       41 
ing  the  conduct  of  an  application  for  or  in  respect  of  a  call  at  Payment  or 

•U    n   -L  f          J  xi-     J      f  additional 

any  stage,  shall  have  adopted  a  more  expensive  method  of  en-  cost* 
forcing  such  calls  than  he  might  under  these  Rules  have  adopt- 
ed, in  any  respect,  such  liquidator  or  other  party  may  be  ordered 
to  pay  the  additional  costs  so  incurred,  if  the  same  shall  not  be 
ordered  to  be  paid  by,  or  if  so  ordered  shall  not  have  been 
realized  from,  any  contributory  or  party. 

896.  Any  contributory  may  deposit  with  the  clerk  of  the       42 
court  a  receipt  or  acknowledgment  of  the  bank  into  which  an^p^f 
amount  is  payable  by  him  in  respect  of  a  call,  or  of  the  proper  amnount°rof  cau 
officer  of  the  court,  where  the  same  is  payable  into  court,  or  of 

the  party  authorized  by  the  order  to  receive  such  payment, 
which  receipt  or  acknowledgment  shall  show  the  amount  so  paid 
in  respect  of  such  call. 

897.  Where  a  contributory  is,  by  the  order  for  a  call  or  by  a       43 
subsequent  order,  directed  to  pay  a  specific  amount  in  respect Issue  °' 

<•  n     ,1  ,    ,1  «      .-piii'  f  •  £          execution  on 

of  a  call,  then  at  the  expiration  of  the  time  for  payment,  if  no  non-payment 
such  receipt  shall  have  been  so  deposited  with  the  clerk  of  the of  cau 
court,  or  if  the  receipt  or  acknowledgment  deposited  shall  not 
show  the  proper  amount  to  have  been  paid,  executions  may 
without  further  order  be  issued  by  the  clerk  of  the  court,  for 
realizing  the  amount  so  ordered,  or  the  deficiency  (if  any)  ap- 
pearing by  such  receipt  or  acknowledgment,  and  with  this  may 
be  included  any  sum  for  taxed  costs  where  the  same  can  be  con- 
veniently included  according  to  the  usual  practice. 

PROCEEDINGS  BEFORE  A  JUDGE. 

898.  Any  application  to  a  judge  for  any  purpose  under  the       44 
winding-up  order  shall  be  made  to  him  in  chambers  unless  the  Application  to 
court  or  a  judge  shall  in  the  particular  matter  otherwise  direct,  chamber's 
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All  such  applications  in  chambers  shall,  unless  the  case  be  a 
proper  one  for  an  ex  parte  order,  be  made  upon  notice  or  ap- 
pointment of  the  judge  in  writing;  but  the  court  or  a  judge  may 
require  any  application  to  be  made  upon  petition.  An  order 
shall  be  drawn  up  in  every  case  unless  otherwise  directed. 

899.  Every  application  for  the  sanction  of  the  court  or  a 
judge  to  a  compromise  or  other  arrangement  with  any  contribu- 
tory or  other  person  indebted  or  liable  to  the  company,  or  with 
creditors  or  persons  claiming  to  be  creditors  of  the  company, 
shall  be  supported  by  the  affidavit  of  the  liquidator  that  he  be- 
lieves that  the  proposed  compromise  will  be  beneficial  to  the 
company  and  the  reasons  for  such  belief,  and  showing  (where 
the  state  of  affairs  of  such  contributory  or  other  person  is  one  of 
such  reasons),  that  the  liquidator  has  investigated  the  affairs  of 
such  contributory  or  other  person,  and  the  result  of  such  in- 
vestigation.    The  facts  supporting  such  reasons  for  the  liqui- 
dator's belief  shall,  as  far  as  conveniently  practicable,  be  proved, 
and  upon  the  application  such  further  evidence  may  be  required 
as  may  to  the  court  or  judge  appear  proper. 

900.  The  sanction  of  the  court  or  judge  under  the  last  pre- 
ceding Rule  shall  be  testified  by  a  memorandum  signed  by  the 
clerk  on  the  agreement  of  compromise  or  arrangement,  unless 
any  party  shall  desire  to  appeal  from  the  decision  of  the  court 
or  judge,  in  which  case  an  order  shall  be  drawn  up  and  issued 
for  that  purpose. 

ORDERS. 

901.  All  orders  made  in  chambers  shall  be  signed  by  the 
judge,  as  orders  made  in  actions  at  law,  and  all  orders  before  be- 
ing delivered  out,  shall  be  entered  at  length  in  a  book  to  be  kept 
for  that  purpose  by  the  clerk  of  the  court,  unless  in  cases  of 
urgency  the  court  or  a  judge  shall  otherwise  direct,  in  which 
case  the  order  shall  as  soon  as  possible  be  left  with  the  clerk  to 
be  entered,  or  a  duplicate  order  shall  be  issued,  as  may  be 
directed. 

ADVERTISEMENTS. 

902.  Where  an  advertisement  is  required  for  any  purpose, 
the  same  is  to  be  published  only  in  such  newspaper  or  other 
publication,  and  for  such  number  of  times,  as  may  be  specially 
provided  by  these  Rules,  or  by  order  of  the  court  or  a  judge. 

ADMISSION  OF  DOCUMENTS. 

903.  Any  party  to  any  proceeding  in  court  or  in  chambers, 
under  said  Act,  may,  by  notice  in  writing  in  the  form  required 
in  suits  at  law,  or  to  the  like  effect,  with  such  changes  as  the 
nature  of  the  circumstances  may  require,  call  on  any  other 
party  thereto  competent  to  admit  the  same,  to  admit  any  docu- 
ment, saving  all  just  exceptions,  or  to  admit  that  a  copy  of  a 
document  duly  registered  or  filed  in  any  land  titles  office,  or 


RULES    OF    COURT  173 

filed  under  any  ordinance  respecting  mortgages  and  sales  of 
personal  property,  or  respecting  lien  or  receipt  notes  or  orders 
for  chattels,  duly  certified  by  the  registrar  or  officer  in  charge  of 
the  office  where  the  same  is  registered  or  filed,  or  his  deputy,  to 
be  a  true  copy  of  the  original  document  so  registered  or  filed,  is 
a  true  copy  of  such  original  document  and  sufficient  evidence  of 
the  due  execution  of  the  original,  and  that  the  same  was  regis- 
tered or  filed  in  the  office  stated  in  such  certificate  at  the  time 
therein  stated.  In  case  of  any  refusal  or  neglect  so  to  admit, 
the  costs  of  proving  such  document,  or  the  registration  or  filing 
of  the  same,  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
unless  a  judge  shall  be  of  opinion  that  the  refusal  to  admit  was 
reasonable ;  and  no  costs  of  proving  any  document,  or  the  regis- 
tration or  filing  thereof,  where  any  portion  of  the  Rule  is  ap- 
plicable, shall  be  allowed,  unless  such  notice  shall  have  been 
given,  except  in  cases  where  the  omission  to  give  such  notice 
has  been  in  the  opinion  of  the  taxing  master  (subject  to  appeal) 
a  saving  of  expense. 

REGISTER  AND  FILE  OF  PROCEEDINGS. 

904.  The  clerk  of  the  court  shall  attend  before  the  court  or       50 
judge  upon  such  proceeding,  and  shall  keep  a  register  of  all  Register  of 
proceedings  in  chambers  or  in  court  in  each  matter  under  this proc 
Act ;  except  on  an  appeal  or  other  matter  before  the  full  court, 
when  the  registrar  of  the  court,  or  some  one  appointed  by  him 

or  the  court,  shall  attend  and  keep  a  register  of  such  proceeding 
with,  and  in  the  same  manner  as  in  other  matters  before  the  full 
court. 

905.  All  documents  or  proceedings  required  to  be  deposited       51 
or  filed  in  court,  shall  be  deposited  or  filed  with  the  clerk  of  the  Deposit  and 
court  in  whose  office  the  petition  has  been  filed,  except  on  ap- doclnnenu 
peals  to  the  full  court,  when  documents  and  proceedings  con- 
nected therewith  shall  be  filed  with  the  registrar. 

906.  All  orders,  exhibits,  admissions,  memorandums  and  all       52 
other  documents  relating  to  the  winding  up  of  any  company,  Custod'r  rf 

i-Lii  T»     •  i  .•  ,1          e      •    I  documents 

not  required  by  these  Rules  or  the  usual  practice,  or  the  special  not  Med 
direction  of  the  court  or  a  judge,  to  be  filed  in  court,  shall  be 
filed  and  kept  by  the  liquidator  in  his  own  office,  and  shall  be 
produced  in  court  or  before  a  judge,  and  otherwise,  as  may  be 
required.  Upon  the  termination  of  the  winding-up  proceed- 
ings, all  such  documents,  and  all  minute  and  account  books  re- 
ferring to  the  company's  affairs  shall  be  deposited  with  the 
clerk,  unless  or  until  it  shall  be  otherwise  ordered  by  the  court 
or  a  judge. 

907.  Every  contributory  of  the  company,  and  every  creditor        53 
thereof,  whose  debt  or  claim  has  been  allowed,  shall  be  entitled  inspection  of 
at  all  reasonable  times  to  inspect  such  documents  as  are  filed  or  d°' 
deposited  with  the  liquidator,  clerk  of  the  court,  or  registrar, 

in  reference  to  proceedings  under  said  Act,  free  of  charge,  and 
to  take  copies  thereof,  or  extracts  therefrom  at  his  own  expense, 
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not  removing  the  same  from  the  office  where  the  same  are  filed 
or  deposited,  or  to  be  furnished  with  any  such  copies  or  extracts 
on  paying  therefor  at  a  rate  not  exceeding  five  cents  per  folio 
of  one  hundred  words. 
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PROVISIONAL  LIQUIDATOR. 

908.  All  rules  relating  to  liquidators  shall,  so  far  as  the 
same  are  applicable,  and  subject  to  the  directions  of  the  court 
or  a  judge  in  each  case,  apply  to  provisional  liquidators. 

ATTENDANCE  AND  APPEARANCE  OP  PARTIES. 

909.  Every  person  for  the  time  being  on  the  list  of  contribu- 
tories  left  by  the  liquidator  with  the  clerk  of  the  court,  and 
every  person  having  a  debt  or  claim  against  the  company, 
allowed  by  the  judge,  shall  be  at  liberty,  at  his  own  expense,  to 
attend  the  proceedings  in  reference  to  the  winding  up  of  the 
•company,  and  shall  be  entitled,  upon  payment  of  the  costs 
occasioned  thereby,  to  have  notice  of  all  such  proceedings  as  he 
shall  by  written  request  desire  to  have  notice  of ;  but  if  the  court 
or  judge  before  whom  any  proceeding  is  taken  shall  be  of 
opinion  that  the  attendance  of  any  such  person  upon  any  such 
proceeding  has  occasioned  any  additional  costs  which  ought  not 
to  be  borne  by  the  funds  of  the  company,  such  person  may  be 
directed  to  pay  such  costs  or  a  gross  sum  in  lieu  thereof;  and 
such  person  shall  not  be  entitled  to  attend  any  further  proceed- 
ings until  he  shall  have  paid  the  same,  and  the  liquidator  shall 
have  the  right  to  take  for  collection  of  the  same  any  proceed- 
ings which  might  be  taken  for  the  collection  of  any  costs  award- 
ed by  any  order  of  the  court  or  a  judge. 

910.  The  court  or  a  judge  may  from  time  to  time  appoint 
any  one  or  more  of  the  contributories  or  creditors,  as  he  thinks 
fit,  to  represent  before  him,  at  the  expense  of  the  company  or 
otherwise  as  shall  seem  proper,  all  or  any  class  of  the  contribu- 
tories or  creditors,  upon  any  question  as  to  a  compromise  with 
any  of  the  contributories  or  creditors,  or  in  and  about  any  other 
proceedings  before  him  relating  to  the  winding-up  of  the  com- 
pany and  may  remove  the  person  or  persons  so  appointed.    In 
case  more  than  one  person  shall  be  so  appointed,  they  shall  unite 
in  employing  the  same  solicitor  to  represent  them.     No  costs 
shall  be  allowed  against  the  company  to  any  such  person  in 
respect  of  any  proceedings,  unless  he  shall  have  been  specially 
requested  by  the  judge  to  attend  on  such  proceeding. 

911.  No  contributory  or  creditor  shall  be  entitled  to  attend 
any  proceedings  at  the  chambers  of  the  judge,  unless  and  until 
he  has  entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk 
of  the  court,  his  name  and  address,  and  the  name  and  address 
of  his  solicitor  (if  any),  and  upon  any  change  of  his  address, 
or  of  his  solicitor,  his  new  address,  and  the  name  and  address 
of  his  new  solicitor. 
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SERVICE  OF  SUMMONS,  NOTICES,  ETC. 

912.  Service  upon  contributories  or  creditors  shall  be  effect-        58 
ed,  except  when  personal  or  other  service  is  specifically  required,  po^sumcient 
by  sending  the  notice,  or  a  copy  of  the  summons  or  order  or  unless  otherwise 
other  proceeding,  through  the  post,   in  a  prepaid  registered  required  y 
letter,  addressed  to  the  solicitor  of  the  party  to  be  served  (if 

any),  or  otherwise  to  the  party  himself  at  the  address  entered 
or  last  entered  pursuant  to  the  last  preceding  Rule;  or  if  no 
such  entry  has  been  made,  then  if  a  contributory,  to  his  last 
known  address  or  place  of  abode,  and  if  a  creditor  to  the  ad- 
dress given  by  him  pursuant  to  the  foregoing  Rule  21,  and 
such  notice  or  copy  of  summons,  order  or  other  proceeding, 
shall  be  considered  as  served,  at  the  time  the  same  ought  to  be 
delivered  in  the  due  course  of  delivery  by  the  post  office,  and 
notwithstanding  the  same  may  be  returned  by  the  post  office; 
the  judge  shall  not  be  obliged  to  receive  proof  on  oath  of  such 
time,  but  may  act  on  his  own  knowledge  of  the  course  of  the 
mails,  or  such  information  as  he  may  think  reliable. 

913.  No  service  under  these  Rules  shall  be  deemed  invalid       59 
by  reason  that  the  Christian  name,  or  any  of  the  Christian  j!™^1,"" of 
names,  of  the  person  upon  whom  service  is  sought  to  be  made,  name,  etc.,  not 
has  been  omitted  or  designated  by  initial  letters,  in  the  list  of  servkrlid 
contributories  or  creditors,  or  in  the  summons,  order,  notice  or 

other  document  wherein  the  name  of  such  contributory  or 
creditor  is  contained,  provided  the  court  or  judge  is  satisfied 
that  such  service  is  in  other  respects  sufficient. 

SOLICITOR  OF  LIQUIDATOR. 

914.  The  solicitor  of  the  liquidator  shall  conduct  all  such       6O 

proceedings  as  are  ordinarily  conducted  by  solicitors  of  the  f ollclt°r  t 

,  J.  ,  J  _.  .      to  conduct 

court ;  and  where  attendance  is  required  on  any  proceeding  in  proceedings 
court  or  chambers  the  liquidator  need  not  attend  in  person, etc 
except  in  cases  where  his  presence  is  necessary  in  addition  to 
that  of  his  solicitor,  or  the  court  or  a  judge  shall  direct  him  to 
attend. 

FORMS. 

915.  Until  other  forms  are  directed,  the  forms  in  use  in        61 
winding-up  proceedings  in  England,  with  such  variations  asForms 
may  be  necessary  to  adapt  them  to  the  practice  under  these 
Rules  and  the  said  Act,  and  as  the  circumstances  of  each  case 

may  require,  may  be  used. 

916.  When  a  winding-up  order  has  been  made  the  court  or       62 
a  judge  may  refer  and  delegate  to  the  master  or  an  officer  of  Delegation 
the  court  any  of  the  powers  conferred  upon  the  court.  2  court* 

COSTS. 

917.  The  fees  allowed  to  solicitors,  counsel,  clerks,  sheriffs,        63 
and  the  registrar,  in  proceedings  under  said  Act  shall  so  far  asFees 
applicable  and  unless  otherwise  directed  by  the  court  or  a  judge. 

be  those  authorized  under  schedules  C  and  E  of  the  Rules  as  to 
Costs. 
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67 
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918.  Where  an  order  is  made  in  court  or  in  chambers  for 
payment  of  any  costs,  unless  otherwise  directed,  the  same  shall 
be  taxed  by  the  clerk,  subject  to  appeal  from  such  taxation  as  in 
ordinary  proceedings  in  the  Supreme  Court. 


COMPUTATION   OF  TIME. 


919.  In  the  computation  of  time,  under  these  Rules,  or 
under  any  notice,  summons  or  order,  made  or  given  under  the 
provisions  hereof,  unless  otherwise  specially  mentioned,  the 
same  shall  be  reckoned  exclusively  of  the  first  day  and  inclus- 
ively of  the  last  day. 


POWER  OF  JUDGE. 

920.  The  power  of  the  court,  or  of  a  judge  in  chambers,  to 
enlarge  or  abridge  the  time  for  doing  any  such  act,  or  taxing 
any  proceeding,  to  adjourn  or  review  any  proceeding  and  to 
give  any  direction  as  to  the  course  of  proceeding,  is  unaffected 
by  these  Rules. 

GENERAL  DIRECTIONS. 

921.  The  general  practice  of  the  court,  including  the  course 
of  proceeding  and  practice  in  judge's  chambers,  shall  in  cases 
not  provided  for  by  said  Act  and  amendments  thereto,  or  these 
Rules,  and  so  far  as  the  same  are  applicable  and  not  inconsistent 
with  the  said  Acts  or  these  Rules,  apply  to  all  proceedings  for 
winding  up  a  company. 


RULES  RELATING  TO  APPLICATIONS  FOR  AND 

GRANT  OF  LETTERS  OF  ADMINISTRATION, 

PROBATE  AND  GUARDIANSHIP. 

INTERPRETATION. 

1  922.  Where  the  following  words  and  expressions  occur  in 

interpretation      these  Rules  or  forms,  they  shall  be  construed  in  the  manner 
hereinafter  mentioned  unless  a  contrary  intention  appears: 
(a)   "Will"  shall  -include    all    testamentary  instruments 
and  writings  of  which  probate  may  now  be  granted; 
(6)   "Administration"  shall  include  all  letters  of  adminis- 
tration of  the  effects  of  deceased  persons  whether  with 
or  without  the  will  annexed  and  whether  granted  for 
general,  special  or  limited  purposes; 

(c)  "Application"  and  "grant"  shall  mean  respectively 
an  application  for  and  a  grant  of  probate,  letters  of  ad- 
ministration with  or  without  the  will  annexed,  and 
letters  of  guardianship  as  the  case  may  be  (and  shall 
include  resealing)  ; 

(d)  The  expression  "judge"  or  "the  judge"  shall  mean  a 
judge  of  a  District  Court ; 
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(e)    "District"  shall  mean  "judicial  district"; 

(/)  "Non-contentious  business"  shall  mean  the  business 
of  obtaining  probate,  administration  or  guardianship 
where  there  is  no  contention  as  to  the  right  thereto, 
including  the  granting  of  probates  and  administration 
through  a  District  Court  when  the  contest  is  terminat- 
ed, and  all  business  of  a  non-contentious  nature  to  be 
taken  in  a  District  Court  in  matters  of  testacy  and 
intestacy  not  being  proceedings  in  any  suit,  and  also 
the  business  of  lodging  caveats  against  the  grant  of 
probate  of  administration ; 

(g)  "Contentious  business." — A  proceeding  or  matter 
shall  be  adjudged  contentious  when  there  are  con- 
flicting claims  as  to  the  right  to  obtain  or  retain  a 
grant  and  where  proceedings  in  respect  of  such  claim? 
are  taken  by  one  person  against  another; 

(h)   "Issuing"  shall  include  delivering. 

JUDGE  MAY  SIT  AT  ANY  TIME. 

923.  Subject  to  Rules  of  Court  a  judge  shall  have  power  to         2 
sit  and  act  at  any  time  for  the  transaction  of  business  in  pro-  J^n  mtfmslt 
bate,  administration  and  guardianship  matters. 

NON-CONTENTIOUS  BUSINESS. 

924.  Every  application  for  probate  or  administration  shall         3 
be  made  to  the  court  of  the  district  in  which  the  deceased  was  Application 
residing  at  the  time  of  his  death  or  in  case  he  was  residing  out-  etc. pre 
side  the  province  to  the  court  of  any  district  within  which  he 

had  at  his  death  any  property.  Applications  for  the  appoint- 
ment of  guardians  shall  be  made  to  the  court  of  the  district 
within  which  the  infants  reside  or  of  the  district  within  which 
property  belonging  to  the  infants  is  situate. 

(2)  The  clerk  of  the  court  shall  forthwith  give  notice  to  the 
Deputy  Attorney  General  of  every  application  filed  in  his  of- 
fice for  a  grant  of  administration,  probate  or  guardianship. 

(3)  No  grant  shall  issue  upon  any  application  for  adminis- 
tration, probate  or  guardianship  until  the  receipt  by  the  clerk 
of  a  certificate  from  the  Deputy  Attorney  General  that  no  notice 
of  any  other  application  for  grant  has  been  received  by  him 
with  respect  to  the  same  estate,  that  no  caveat  or  copy  of  caveat 
has  been  filed  with  him  and  that  he  has  not  received  notice  that 
any  will  of  the  deceased  was  deposited  by  him  in  his  lifetime 
for  safekeeping  in  the  office  of  any  clerk  of  the  court,  except 
upon  the  order  of  a  judge,  or  the  withdrawal  or  expiry  of  any 
caveat,  which  has  been  filed  with  respect  to  such  grant. 

(4)  Notice  of  the  issue  of  every  grant  shall  forthwith  be  sent 
by  the  clerk  of  the  court  to  the  Deputy  Attorney  General. 

925.  Every    application    for    probate,    administration    or         4 
guardianship  shall  be  in  form  1  in  schedule  1  hereto,  or  to  the  form  of 
like  effect,  and  shall  show  whether  the  same  is  made  by  theapplici 


178  RULES    OF    COURT 

applicant  in  person  or  by  his  solicitor,  the  capacity  in  which  he 
applies,  and  the  addresses  of  both  the  applicant  and  his  solicitor, 
if  any,  shall  appear  thereon. 

5  926.  Unless  by  direction  of  the  judge  no  probate,  or  letters 
Time  or  issue  of  Of  administration  with  the  will  annexed  shall  issue  until  after 

administration  _  _  i         i         i         <•     i         i 

and  probate  the  lapse  of  seven  days  from  the  death  of  the  deceased,  and  no 
administration  shall  issue  until  after  the  lapse  of  fourteen  days 
from  the  death  of  the  deceased. 

6  927.  Every  application  for  administration  to  an  intestate's 
what  application  estate  shall  be  accompanied  by  the  administrator's  oath  and 

for  administration,          Tin  •    .•  11  /CI-.L  <v 

of  intestate  bond,  by  all  necessary  renunciations  and  by  an  affidavit  or  affi- 
davits showing— 

(a)  Full  name  and  occupation  of  deceased ; 

(b)  The  place  and  date  of  death; 

(c)  The  permanent  residence  of  the  deceased  at  date  of 
death,  and  the  places  at  which  he  resided  for  six  years 
next  preceding  his  death  so  far  as  can  be  ascertained ; 

(d)  Age  of  deceased;  and  status  of  deceased,  i.e.,  whether 
leaving  a  wife  or  husband,  or  dying  a  bachelor,  wid- 
ower, spinster  or  widow; 

(e)  Relationship  of  applicant  to  deceased,  explaining  rea- 
sons why  the  application  is  not  made  by  husband, 
widow,  child  or  nearer  relative  than  applicant,  if  any, 
and  if  not,  stating  the  fact ; 

(/)  That  the  applicant  is  of  the  full  age  of  twenty-one 
years ; 

(g)  Search  for  will; 

(h)  Particulars,  valuation  and  location  of  property  in 
respect  of  which  application  is  made ; 

(i)  That  to  the  best  of  the  applicant's  knowledge,  infor- 
mation and  belief  no  other  application  for  a  grant  has 
been  made; 

(/)  An  undertaking  to  surrender  the  grant  to  the  court 
if  so  required  by  the  court  or  a  judge. 

7  928.  Every  application  for  administration  with  the  will  an- 

to'admintoation nexe<^  shall  be  accompanied  by  the  administrator's  oath  and 
with  will          bond  and  bv  an  affidavit  or  affidavits  giving  the  same  informa- 

annexed   to  show    . .  \  f  -..       , .  »  °         i      ••_..• 

tion  as  in  (the  case  of   applications  for   administration    to    an 
intestate's  estate  except  search  for  will  but  showing — 

(a)  Identification  of  will; 

(b)  Execution  of  will; 

(c)  The  persons  in  whose  possession  the  will  has  been, 
and  its  condition  on  every  change  of  possession  since 
execution,  unless  dispensed  with  by  the  judge; 

(d}  That  the  testator  did  not  intermarry  with  any  person 

since  the  execution  of  the  will ; 
(e)    That  the  testator  was  of  the  full  age  of  twenty-one 

years  at  the  date  when  he  made  his  will ; 
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(/)    Renunciation  when  necessary; 

and  explaining  why  the  application  is  not  made  by  the  execu- 
tor, if  any,  and  where  the  application  is  made  by  a  beneficiary, 
stating  the  fact,  and,  if  the  applicant  is  not  the  residuary  lega- 
tee, why  the  application  is  not  made  by  such  legatee ; 

(g}  An  undertaking  to  surrender  the  grant  to  the  court 
if  so  required  by  the  court  or  a  judge. 

929.  Every  application  for  probate  shall  be  accompanied  by         8 
the  executor's  oath  and  by  an  affidavit  or  affidavits  showing  all  ^  VbPaPteCatI°n 
the  facts  required  to  be  shown  on  an  application  for  adminis- to  show 
tration  with  will  annexed,  except  the  relationship  to  deceased  of 

the  applicant,  or  interest  under  the  will  (unless  such  relation- 
ship is  stated  in  the  will). 

929a.  It  shall  be  the  duty  of  the  person  applying  for  pro- 
bate or  letters  of  administration  with  will  annexed  of  the  estate 
of  any  person  leaving  him  surviving  a  widow  resident  within 
the  province,  where  such  widow  is  entitled  to  make  application 
for  relief  under  The  Widows'  Relief  Act,  to  satisfy  the  District 
Court  judge  before  such  letters  do  issue  that  such  widow  is  fully 
aware  of  her  rights,  under  the  said  Act,  and  before  letters  be 
issued  the  judge  may  direct  that  a  copy  of  the  said  Act  be  for- 
warded by  registered  post  to  such  widow,  and  may  delay  the 
issue  of  probate  and  letters  of  administration  until  such  time 
as  in  the  opinion  of  the  judge  such  widow  will  have  in  due 
course  become  informed  of  her  rights  under  the  said  Act. 

930.  Every  application  for  letters  of  guardianship  shall  be         9 
accompanied  by  the  applicant's  bond  and  affidavit  as  to  the  ^'J  t] 
execution  of  the  trust,  the  consent  of  such  of  the  infants  as  are  gSaJmf^hV0' 
fourteen  years  of  age  or  over,  and  an  affidavit  or  affidavits to  show 
showing — 

(a)  Date  and  place  of  death  and  of  abode  of  parents  or 
parents  of  infants ; 

(b)  Names,  ages  (with  dates  of  birth)  and  places  of  abode 
of  infants ; 

(c)  Relationship  of  applicant  to  the  infants  and  that  he 
is  of  the  full  age  of  twenty-one  years ; 

(c?)  Particulars,  valuation  and  location  of  real  and  per- 
sonal property  of  infants  and  the  annual  value  of  the 
same; 

(e)  Eligibility  and  fitness  of  applicant  and  proof  of  notice 
by  publication  under  Rule  13,  where  publication  is 
required  by  the  judge; 

(/)  An  undertaking  to  surrender  the  grant  to  the  court 
if  so  required  by  the  court  or  a  judge. 

931.  Special  _and  limited  grants  of  administration  such  as        1O 
have^been  made  in  England  prior  to  the,  or  under  any,  statutory  j^01^^ 
provision  of  the  Province  of  Alberta  may  continue  to  be  made  adminigtratton 
with   such  limitations,   upon  such  evidence  and  under  such 
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conditions  as  may  seem  expedient.  Any  such  limitations  and 
conditions  shall  clearly  appear  in  the  grant  and  in  the  oath  of 
the  administrator. 


11 

Administration 
limited  to 
personal   estate 


932.  A  person  entitled  to  take  out  letters  of  administration 
shall  be  entitled  to  take  out  such  letters  limited  to  the  personal 
estate  of  the  deceased,  exclusive  of  the  real  estate,  but  where 
limited  administrations  are  applied  for  it  must  be  made  to 
appear  that  every  person  entitled  in  distribution  to  the  property 
has  consented  or  renounced  or  has  been  cited  and  failed  to 
appear  except  when  the  judge  sees  fit  otherwise  specially  to 
direct. 


12 

Will,   how 
marked 


13 

Notice   of 

guardianship 

application 


14 

Bond   and 
sureties 


933.  Every  will  in  respect  of  which  probate  or  administra- 
tion is  granted  shall  be  marked  by  the  judge,  by  the  executor  or 
administrator  and  by  one  of  the  witnesses  thereto  when  possible 
and  by  the  person  before  whom  they  are  respectively  sworn. 
It  shall  not  be  marked  on  a  sheet  on  which  no  part  of  the  will 
is  written,  even  though  such  sheet  is  annexed  to  the  will. 

934.  In  any  case  in  which  the  judge  shall  deem  it  advisable, 
notice  of  an  application  for  letters  of  guardianship  shall  be 
published  in  such  manner  as  he  may  direct. 

935.  Every  person  to  whom  a  grant  of  administration  or  of 
guardianship  is  made  and  every  foreign  executor  shall  give  a 
bond  with  at  least  two  sureties  in  double  the  value  of  the  property, 
unless  the  court,  which  it  may  do,  direct  the  same  to  be  reduced, 
and  the  sureties  shall  together  justify  to  the  full  amount  of  such 
bond ;  provided  that  where  the  property  is  of  small  value  or  the 
applicant  is  solely  entitled  thereto  and  it  appears  that  no  bond 
is  required  for  the  protection  of  creditors,  the  judge  may  accept 
a  bond  with  only  one  surety  or  may  dispense  with  such  bond ; 
and   provided  also   that  the  bond  of  a  guarantee  company 
approved  of  by  the  Lieutenant  Governor  in  Council  may  be 
accepted  in  lieu  of  a  bond  with  sureties.    The  execution  of  every 
bond,  except  that  of  a  guarantee  company,  shall  be  verified  by 
the  affidavit  of  the  subscribing  witness  who  shall  inter  alia 
depose  to  the  fact  of  the  parties  being  of  the  full  age  of  twenty- 
one  years. 


15 
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936.  No  clerk  of  any  District  Court  shall  become  a  surety  of 
an  administration  or  guardianship  bond. 

937.  Any  person  interested  in  the  estate  may  by  leave  of  the 
court  or  judge  institute  proceedings  in  his  own  name  on  the 
bond  or  bonds  without  an  assignment  thereof  to  him. 

938.  Any  person  intending  to  oppose  the  issue  of  any  grant 
may  personally  or  by  his  solicitor  file  a  caveat  in  the  office 
of  the  clerk  of  a  District  Court  in  which  the  application  is 
pending,  or  in  the  office  of  the  Deputy  Attorney  General. 


RULES    OF    COURT 


181 


939.  The  caveat  shall  be  signed  by  the  party  on  whose  be-        18 
half  it  is  filed  or  by  his  solicitor  and  shall  set  out  the  name,  jh«t  «j«jn 
residence  and  occupation  of  the  caveator,  his  address  or  that  01 

his  solicitor,  full  particulars  of  his  interest  in  the  person  or 
estate  and  shall  be  accompanied  by  an  affidavit  or  statutory 
declaration  verifying  the  statements  in  the  caveat  and  showing 
that  it  is  not  entered  for  the  purpose  of  delaying  or  embarrass- 
ing any  person  interested  in  the  person  or  estate  in  respect  of 
which  it  is  made. 

(2)  The  clerk  of  the  court  shall  forthwith  send  to  the  Deputy 
Attorney  General  a  copy  of  any  caveat  or  withdrawal  of  any 
caveat  filed  in  his  office. 

(3)  The  Deputy  Attorney  General  shall  forthwith  notify  the 
clerk  of  the  court  in  which  the  application  for  grant  is  pending 
of  the  filing  with  him  of  any  caveat  or  copy  of  caveat  or  with- 
drawal of  caveat  with  respect  to  such  application. 

940.  No  further  steps  shall  be  taken  in  respect  of  the  issue        19 
of  a  grant  after  the  receipt  by  the  clerk  of  the  court  in  which  ruing  of 
the  matter  is  pending  of  a  caveat  or  notice  of  caveat  as  provided cai 

in  Rules  17  and  18,  until  such  caveat  has  expired  or  been  dis- 
charged or  withdrawn: 

Provided  that  no  caveat  shall  affect  any  grant  sealed  on  the 
day  on  which  the  caveat  is  filed  unless  notice  in  writing  of  such 
caveat  has  been  received  in  the  office  where  the  grant  is  sealed, 
prior  to  such  sealing. 

941.  Notwithstanding  the  filing  of  a  caveat  an  application       2O 
may  be  made  by  any  person  claiming  to  be  entitled  to  a  grant,  f0prpllJ:*jJ1t<m 
but  no  further  proceedings  shall  be  taken  upon  such  appli- notwithstanding 
cation   until   the  caveat  has  expired  or  been   discharged   orca' 
withdrawn. 

942.  A  caveat  shall  remain  in  force  for  three  months  from       21 
the  filing,  unless  it  is  otherwise  ordered  or  the  caveat  is  with-  Duration  of 
drawn,  and  shall  then  expire,  unless  the  time  is  extended  byca 
order  of  a  judge.    Where  a  caveat  has  expired  or  has  been  with- 
drawn or  discharged  no  further  caveat  in  respect  of  the  same 
subject  matter  shall  be  filed  without  the  leave  of  the  judge. 

943.  Any  person  whose  application  for  a  grant  is  affected       22 
by  a  caveat  may  serve  notice  of  motion  returnable  not  less  than  ^h°a^eto 
five  days  after  service,  calling  upon  the  caveator  to  show  cause  caveat 
why  it  should  not  be  discharged,  and  the  procedure  on  such 
application  shall  be  that  prescribed  in  Rules  54  and  55. 

944.  Where  the  caveat  is  entered  by  the  caveator  personally,        23 
service  of  any  notice  or  proceeding  mav  be  made  upon  him  by  Rervice  on 

•V          -j.  j.      i   •         -L  •    i          i  ,    ,1  11  •  '        .1       caveators, 

mailing  it  to  him  by  registered  post  at  the  address  given  in  the  now  made 
caveat. 

945.  Where  any  probate  or  letters  of  administration  or  other        24 
legal  document  purporting  to  be  of  the  same  nature  or  anfeal 
exemplification  or  certified  copy  thereof  under  the  seal  of  the  rL 
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court  granted  by  a  court  of  competent  jurisdiction  in  the  Unit- 
ed Kingdom  or  in  any  province  or  territory  of  the  Dominion  or 
in  any  other  British  province,  colony  or  dependency  is  pro- 
duced to  and  a  certified  copy  thereof  deposited  with  the  clerk  of 
a  District  Court  for  any  judicial  district  of  the  Province  of 
Alberta  in  which  there  is  property  belonging  to  the  deceased, 
together  with  an  inventory  and  valuation  of  the  property  situate 
in  the  Province  of  Alberta,  and  the  affidavit  of  the  applicant  in 
form  30  or  31,  as  the  case  may  be,  to  these  rules,  together  with 
a  certificate  from  the  court  making  the  original  grant  or  an 
affidavit  or  evidence  to  the  satisfaction  of  the  judge  that  the 
grant  is  wholly  unrevoked  and  of  full  force  and  effect,  and  the 
prescribed  fees  are  paid  as  on  a  grant  of  probate  or  administra- 
tion the  probate  or  letters  of  administration  or  other  document 
aforesaid  shall  under  the  direction  of  the  judge  be  sealed  by  the 
said  clerk  with  the  seal  of  the  court  for  the  judicial  district  for 
which  the  said  clerk  is  appointed,  and  shall  thereupon  be  of  the 
like  force  and  effect  in  the  province  as  if  the  same  had  been 
originally  granted  by  the  said  District  Court,  and  shall  be  sub- 
ject to  any  order  of  the  last  mentioned  court  or  the  judge  thereof 
or  any  appeal  therefrom  as  if  the  probate  or  letters  of  adminis- 
tration had  been  granted  thereby.  Such  certified  copy  shall  be 
certified  by  an  official  of  the  court  out  of  which  the  original 
issued,  or  by  the  clerk  of  the  court  to  which  the  application  for 
resealing  is  made: 

Provided  that  if  upon  any  application  for  the  resealing  of 
any  probate  or  letters  of  administration  or  other  legal  document 
purporting  to  be  of  the  same  nature  or  any  exemplification 
thereof,  the  judge  is  satisfied  that  a  beneficiary  of  the  estate  is 
an  alien  enemy,  he  shall  attach  to  or  endorse  on  every  such 
probate  or  letters  of  administration  or  other  legal  document 
purporting  to  be  of  the  same  nature  or  any  exemplification 
thereof,  before  causing  the  same  to  be  resealed,  the  following 
words  of  restriction:  "This  grant  is  made  upon  the  condition 
that  no  portion  of  the  assets  shall  be  distributed  or  paid  to  any 
beneficiary  or  creditor  who  is  an  alien  enemy,  wherever  resident, 
or  to  anyone  on  his  behalf,  or  to  or  on  behalf  of  any  person 
resident  in  any  enemy  country  of  whatever  nationality,  with- 
out the  express  sanction  of  the  Crown  acting  through  the 
Treasury ;  and  if  any  distribution  or  payment  is  made  contrary 
to  this  condition,  the  grant  of  probate  or  letters  of  administra- 
tion will  be  forthwith  revoked." 

Alien  enemy  shall  mean  a  citizen  of  any  state  or  the  subject 
of  any  sovereign  at  war  with  His  Majesty. 

security  on  issue  (2)  Such  grant  shall  not  be  sealed  with  the  seal  of  the  court 
"  until  a  certificate  has  been  filed  under  the  hand  of  the  registrar, 
clerk  or  other  officer  of  the  court  where  the  same  issued  that 
security  has  been  given  in  a  sum  sufficient  to  cover  as  well  the 
assets  within  the  jurisdiction  of  said  court  as  the  assets  within 
this  province  or  in  the  absence  of  such  certificate  until  security 
is  given  to  the  judge  as  in  the  case  of  granting  original  letters 
of  administration. 
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(3)   Upon  the  certified  copy  filed,  the  clerk  shall  endorse  the  ^nndc00r~td 
particulars  of  the  sealing  of  the  original. 

946.  If  in  any  case  it  is  in  the  interests  of  the  estate  of  a        25 
deceased  person  that  the  same  be  forthwith  administered  or  that  £dm(jtnhi;!|:ration 
someone  other  than  the  personal  representative  be  appointed  to  than  personal 
administer  the  estate  the  judge  may  on  application  with  such  ret 
notice  if  any  as  he  may  direct  appoint  as  administrator  the  pub- 
lic administrator  or  such  other  person  as  he  deems  proper  and 

may  in  making  such  appointment  dispense  with  the  giving  of 
security.  C.O.  c.  21,  r.  588. 

947.  Before  probate  of  a  will  or  letters  of  administration  of        26 
the  estate  and  effects  of  a  deceased  person  have  been  granted  rTtra^Tronf 
any  person  may  institute  proceedings  to  restrain  anyone  from  intermeddling 
dealing  or  intermeddling  with  the  estate.    When  such  proceed- 
ings have  been  taken  in  good  faith  for  the  preservation  of  the 
property  the  party  instituting  such  proceedings  shall  be  entitled 

to  costs  of  the  action  unless  the  court  or  judge  shall  otherwise 
order. 

948.  An  executor  or  administrator  may,  without  instituting       27 
any  action  or  proceeding,  apply  to  a  judge  ex  parte  for  an  order  ^lic&^e 
for  advertising  for  creditors  or  other  persons  having  claims  for  order  for 
against  an  estate,  and  the  judge  may  in  such  order  direct  that 8d 

a  notice,  in  the  form  to  be  approved  of  by  such  order,  shall  be 
published  in  such  newspaper  or  newspapers  as  may  be  directed 
by  such  order;  or  such  executor  or  administrator  may  volun- 
tarily without  any  order  publish  a  notice  in  the  form  numbered 
24  of  these  rules  in  a  newspaper  printed  and  published  in  the 
district  in  which  the  deceased  person  had  his  fixed  or  usual  place 
of  abode  and  carried  on  business  alone  or  in  partnership;  pro- 
vided that  in  case  no  newspaper  is  printed  and  published,  then 
in  a  newspaper  circulating  in  such  district.  In  cases  where  the 
deceased  person  is  not  a  resident  and  did  not  carry  on  ariv 
business  within  the  district,  then  such  notice  shall  be  published 
in  the  district  where  the  bulk  of  the  property  to  be  administered 
is  situate. 

In  all  estates  having  a  gross  value  of  $2,000  or  less,  such 
notice  shall  be  published  once.  In  estates  having  a  gross  value 
of  over  $2,000  and  not  over  $5,000,  such  notice  shall  be  pub- 
lished not  less  than  once  a  week  for  two  successive  weeks.  In 
all  other  estates  such  .notice  shall  be  published  not  less  than 
once  a  week  for  three  successive  weeks. 

The  date  fixed  in  such  notice  for  the  distributing  of  the  estate 
shall  be  not  less  than  four  weeks  from  the  date  of  the  last 
publication. 

949.  Upon  such  notice  as  aforesaid  being  duly  published,        28 
and  after  the  expiration  of  the  time  named  in  such  notice,  such 
executor  or  administrator,  as  the  case  may  be,  shall  be  at  liberty 

to  distribute  the  assets  of  the  testator  or  intestate  or  any  part 
thereof  amongst  the  parties  entitled  thereto,  having  regard 
only  to  the  claims  of  which  such  executor  or  administrator  has 
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then  notice,  and  he  shall  not  be  liable  for  the  assets  or  any  part 
thereof  so  distributed,  to  any  person  of  whose  claim  such  execu- 
tor or  administrator  shall  not  have  had  notice  at  the  time  of 
distribution  of  the  said  assets  or  any  part  thereof,  but  nothing 
in  this  Rule  shall  prejudice  the  right  of  any  creditor  or  claim- 
ant to  follow  the  assets  or  any  part  thereof  into  the  hands  of  the 
person  or  persons  who  may  have  received  the  same. 

95O.  Every  creditor  or  other  person  presenting  or  sending 
in  a  claim  to  any  executor,  administrator  or  trustee  shall  verify 
the  'same  by  a  statutory  declaration  and  shall  therein  state 
whether  he  holds  any  security  for  his  claim  or  any  part  thereof 
and  shall  give  full  particulars  of  the  same ;  and  if  such  security 
is  on  the  estate  of  the  debtor  or  on  the  estate  of  a  third  party 
for  whom  such  debtor  is  only  secondarily  liable  he  shall  put 
a  specified  value  thereon  and  the  executor,  administrator  or 
trustee  may  either  consent  to  the  right  of  the  creditor  or  person 
presenting  the  claim  to  rank  for  the  claim  after  deducting  such 
valuation  or  he  may  require  from  the  person  presenting  the 
claim  an  assignment  of  the  security  at  the  specified  value  to  be 
paid  out  of  the  trust  property  or  estate  when  sufficient  is  realized 
therefrom,  and  in  such  case  the  difference  between  the  value 
at  which  the  security  is  retained  by.  the  executor,  administrator 
or  trustee  and  the  just  amount  of  the  gross  claim  shall  be  the 
amount  for  which  the  creditor  or  other  person  shall  rank  in 
respect  of  the  estate. 

(2)  If  a  creditor  or  other  person 'holds  a  claim  based  upon 
a  negotiable  instrument  upon  which  the  debtor  is  only  indirectly 
or  secondarily  liable  and  which  is  not  mature  or  exigible,  such 
creditor  or  other  person  shall  be  considered  to  hold  security 
within  the  meaning  of  this  Rule  and  shall  put  a  value  on  the 
liability  of  the  party  primarily  liable  thereon  as  being  his 
security  for  the  payment  thereof  but  after  the  maturity  of  such 
liability  and  its  non-payment  he  shall  be  entitled  to  amend  and 
revalue  his  claim. 

(3)  In  case  a  person  presenting  a  claim  holds  security  for 
his  claim  or  any  part  thereof  and  he  fails  to  value  such  security 
as  required  by  this  Rule  a  judge  of  the  District  Court  sitting 
in  chambers  may  on  summary  application  by  the  executor, 
administrator  or  trustee  or  by  any  other  person  interested  in 
the  trust  property  or  estate,  of  which  application  three  days' 
notice  shall  be  given  to  such  claimant,  order  that  unless  a 
specified  value  shall  be  placed  upon  such  security  and  notified 
in  writing  to  the  executor,  administrator  or  trustee  within  a 
time  to  be  limited  by  the  order  such  claimant  shall  in  respect 
of  the  claim  or  the  part  thereof  for  which  the  security  is  held 
be  wholly  barred  of  any  right  to  share  in  the  proceeds  of  such 
trust  property  or  estate;  and  if  a  specified  value  is  not  placed 
on  such  security  and  notified  in  writing  to  the  executor,  admin- 
istrator or  trustee  according  to  the  exigency  of  such  order  the 
said  claim  or  the  said  part  as  the  case  may  be  shall  be  wholly 
barred  as  against  such  trust  property  or  estate. 
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951.  Every  administrator  to  whom  letters  of  administration       3O 
are  issued  shall  within  two  years  after  the  grant  of  letters  of  f^^rwed 
administration  or  such  further  time  as  the  court  or  judge  may  ^ounetarf thin 
allow  file  in  the  office  of  the  clerk  of  the  District  Court  in  the  "' 
district  wherein  the  grant  was  made  a  statement  and  an  account 
verified  by  his  oath  showing  his  administration  of  the  estate 
and  shall  apply  to  the  judge  usually  exercising  jurisdiction  in 
such  district  to  have  his  accounts  passed  and  allowed,  whereupon 
a  motion  may  be  made  calling  upon  the  creditors,  next-of-kin 
and  all  persons  interested  in  the  estate  to  attend  the  passing 
of  the  accounts. 

(2)  Upon  the  passing  of  the  accounts  the  judge  may  givcJ"SS2£li 
such  directions  as  to  the  remuneration  of  the  administrator,  etc. 

the  payment  of  debts  or  charges,  and  the  distribution  of  the 
assets  as  to  him  may  seem  meet,  and  may  direct  the  payment 
into  court  of  any  moneys  to  which  any  person  under  the  age 
of  twenty-one  years  or  any  person  outside  of  the  province  is 
entitled. 

(3)  Executors  or  administrators  may  file  in  'the  office  o£  the 
District  Court  having  jurisdiction,  releases  executed  in  form  32 
or  to  a  like  effect,  by  all  the  adults  interested  in  the  estate. 
Where  infants  are  interested,  the  releases  may  be  executed  by 
their  duly  authorized  guardians  and  approved  by  the  official 
guardian,  whereupon  'the  passing  of  accounts  so  far  as  such 
persons  are  concerned  may  be  dispensed  with  and  such  order 
made  for  the  discharge  of  the  executor  or  administrator  as 
seems  proper  under  the  circumstances.     Such  releases  shall  be 
signed  and  sealed  in  the  presence  of  a  witness,  who  shall  sign 
his  name  as  such  to  the  release,  and  who  shall  appear  before  one 
of  the  following  persons  and  make  an  affidavit  in  form  33,  or  to 
the  like  effect: 

(a)  If  made  in  any  province  of  Canada,  before  a  judge  of 
any  court  of  record,  any  commissioner  authorized  to  take  affi- 
davits in  such  province  for  use  in  any  court  of  record  in  this 
province,  or  before  any  notary  public  under  his  official  seal ;  or 

(6)  If  made  in  Great  Britain  or  Ireland,  before  a  judge  of 
the  Supreme  Court  of  Judicature  in  England  or  Ireland,  or  of 
the  Court  of  Sessions  or  of  'the  Judiciary  Court  in  Scotland,  or  a 
judge  of  any  of  the  county  courts  within  his  county,  or  the 
mayor  of  any  city  or  incorporated  town,  under  the  common  seal 
of  such  city  or  town,  or  before  any  commissioner  in  Great 
Britain  or  Ireland,  authorized  to  take  affidavits  therein,  for  use 
in  any  court  of  record  in  the  province,  or  a  notary  public  under 
his  official  seal ;  or 

(c)  If  made  in  any  British  Colony  or  possession  out  of  Can- 
ada, before  a  judge  of  any  court  of  record,  the  mayor  of  any 
city  or  incorporated  town  under  the  common  seal  of  such  city 
or  town,  or  notary  public  under  his  official  seal ;  or 

(c?)  If  made  in  any  foreign  country,  before  'the  mayor  of  any 
city  or  incorporated  town,  under  the  common  seal  of  any  such 
city  or  town,  or  before  the  British  consul,  vice-consul  or  consular 
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agent  residing  therein,  or  before  any  judge  of  any  court  of 
record  or  a  notary  public  under  his  official  seal : 

Provided  that  the  judge  may  upon  being  satisfied  of  the  due 
execution  of  such  release,  admit  the  same  notwithstanding  that 
the  proof  of  its  execution  may  be  defective  under  the  foregoing 
provisions. 

(4)  There  shall  be  indorsed  the  following  words  upon  all 
letters  of  administration: 

"By  the  oath  which  you  have  taken  as  administrator  you  are 
bound  to  render  a  true  account  of  your  administration  when- 
ever required  by  law  so  to  do.  You  are  required  to  file  within 
two  years  after  the  grant  of  letters  of  administration  in  the  of- 
fice of  the  clerk  of  the  court,  which  made  the  grant,  a  statement 
of  account  duly  verified  under  your  oath,  showing  how  the 
estate  has  been  dealt  with." 

952.  Executors  and  administrators  may  voluntarily  exhibit 
an  inventory  of  the  property  of  the  deceased  and  render  an 
account  of  their  executorship  or  administration,  or  may  be  call- 
ed upon  to  do  so,  on  the  application  of  any  person  interested  in 
the  estate,  by  order  of  the  judge. 

953.  When  infants  or  lunatics  are  interested  in  an  estate, 
executors  and  administrators  shall  within  a  period  of  two  years 
after  grant  made,  and  sooner  if  the  judge  shall  so  direct,  and 
at  intervals  of  two  years  thereafter  unless  otherwise  ordered, 
exhibit  under  oath  a  true  and  perfect  inventory  of  the  property 
of  the  deceased,  and  render  a  just  and  full  account  of  their 
executorship  or  administration.    The  judge  shall  upon  applica- 
tion made  to  him  for  that  purpose  have  power  to  extend  the  said 
period  of  two  years. 

954.  Guardians  may  voluntarily  exhibit  an  inventory  of  the 
property  of  the  infants  and  render  an  account  of  their  guardian- 
ship or  may  be  called  upon  to  do  so  on  the  application  of  any 
person  interested  by  order  of  the  judge.    The  provisions  of  Rule 
32  shall  apply  to  guardians  of  infants'  estates  and  such  guard- 
ians shall  pass  their  accounts  within  the  same  time  and  in  the 
same  manner  as  executors  and  administrators  are  required  to  do 
by  that  Rule. 

955.  The  inventory  and  accounts  shall  be  filed  with  the 
clerk  of  the  court,  verified  by  oath  of  the  executor,  administrator 
or  guardian,  and  thereupon  the  judge  shall  upon  application  to 
him  fix  a  time  and  place  for  an  audit  and  give  directions  as  to 
the  persons  to  be  served  with  notice  thereof. 

956.  The  general  Rules  which  in  the  Supreme  Court  govern 
references  under  judgments  or  orders,  and  the  taking  of  ac- 
counts and  the  practice  and  procedure  thereof  for  the  time  be- 
ing, so  far  as  the  same  can  be  made  to  apply,  shall  be  adopted 
in  the  case  of  the  auditing  of  an  executor's,  administrator's  or 
guardian's  account  by  the  judge,  and  the  judge  may  enter  into 
and  make  full  inquiry  and  accounting  of  and  concerning  the 
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whole  property  of  the  deceased  or  of  the  infants,  and  the  ad- 
ministration and  disbursements  thereof  in  as  full  and  ample  a 
manner  as  can  be  had  and  done  in  the  Supreme  Court  under  an 
administration  order,  and  for  such  purpose  take  evidence  and 
decide  all  disputed  matters  arising  in  such  accounting,  subject 
to  any  appeal  under  the  provisions  of  The  District  Courts  Act. 

957.  Persons  interested  in  the  taking  of  such  accounts  or       36 
the  making  of  such  inquiries  shall,  if  resident  within  Alberta,  ^h  ° 
be  entitled  to  not  less  than  seven  days'  notice  thereof,  and  if 
resident  out  of  Alberta  to  such  notice  as  the  judge  shall  direct. 

958.  Upon  the  passing  of  the  accounts  the  judge  may  give       37 
such  directions  as  to  the  remuneration  of  executors,  adminis- ofe™"ecutore,n 
trators  or  guardians,  the  payment  of  debts  or  charges  and  theetc- 
distribution  of  the  assets  as  to  him  may  seem  meet,  and  may 
direct  the  payment  into  court  of  any  moneys  to  which  any 
person  under  the  age  of  'twenty-one  years,  any  lunatic,  or  any 
person  outside  of  the  province  is  entitled. 

959.  On  the  final  winding  up  of  an  estate  or  passing  of  ac-       38 
counts  of  a  guardian,  the  judge  may  order  the  bond  to  be  can-j^  as  to 
celled,  and  the  administrator  or  guardian  and  the  sureties  to  be 
discharged. 

960.  Citations,  summonses  or  notices  issued  by  the  judge  in        39 
the  exercise  of  probate  jurisdiction  may,  in  the  discretion  of  the  ™*£™ 
judge,  instead  of  being  directed  <to  any  person  or  persons  by 
name,  be  directed  generally  to  the  next-of-kin,  creditors  and 
other  persons  interested  in  the  estate,  and  shall  be  served  per- 
sonally or  by  publication  or  in  such  manner  as  the  judge  shall 

by  order  direct. 

CLERKS. 

961.  Every  clerk  of  a  District  Court  shall  keep  such  books        4O 
in  probate,  administration  and  guardianship  matters  as  may  be  Books 
prescribed  by  the  Attorney  General  from  time  to  time.     He 

shall  keep  such  books  duly  indexed,  and  shall  also  keep  an 
index  of  the  names  of  testators  or  intestates  or  of  executors  or 
administrators  and  of  guardians  and  infants,  which  shall  be 
arranged  alphabetically. 

962.  Every  clerk  shall  duly  endorse  and  file  all  papers  re-        41 
ceived  by  him  and  enter  a  note  thereof  and  of  every  proceeding  FulDB  p""61"5 
in  the  court  in  the  books  to  be  kept. 

963.  When  it  is  so  desired  by  any  applicant  attending  per-       42 
sonally  at  the  office  of  the  clerk  for  grant  of  probate  or  adminis- 
tration  and  the  value  of  property  devolving  does  not  exceed  papers 
$400,  the  clerk  of  the  court  in  which  the  application  is  to  be 
made  may  prepare  the  application  and  all  other  forms  necessary 

in  non-contentious  business  without  the  intervention  of  a 
solicitor;  but  in  no  other  case  shall  he  prepare  the  papers  for 
grant,  and  in  no  other  case  shall  any  person  other  than  the 
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applicant  or  his  solicitor,  either  directly  or  indirectly,  prepare 
the  application  or  other  papers  to  be  used  in  any  application  in 
probate  or  administration  matters,  nor  shall  any  person  other 
than  the  applicant  or  his  solicitor  or  counsel  be  permitted  to 
appear  in  probate,  administration  or  guardianship  matters. 

964.  The  clerk  shall  properly  number  and  endorse  the  date 
of  receipt  of  all  applications  for  the  grant  of  probate,  adminis- 
tration or  guardianship  received  by  him  in  the  order  in  which 
they  are  received,  and  an  entry  thereof  shall  be  made  in  the 
books  to  be  kept  for  'that  purpose,  with  a  number  prefixed  to 
correspond  with  the  number  on  the  application. 

965.  Immediately  upon  receipt  by  him  of  the  duplicate 
statement  required  to  be  filed  with  the  clerk  of  the  court  under 
the   jtrovisions   of   section   6   of   The   Succession   Duties  Act 
(or   under    any    similar   provision    which    may   be    hereafter 
passed),  the  clerk  shall  transmit  one  copy  by  registered  letter  to 
the  Provincial  Treasurer,  and  file  the  other  copy  with  the  papers 
in  the  matter  to  which  it  relates  in  his  office.    No  grant  of  pro- 
bate or  administration  shall  issue,  nor  shall  any  grant  be  re- 
sealed,  until  after  the  receipt  by  the  clerk  of  a  certificate  from 
the  Provincial  Treasurer  fixing  the  amount  of  duty  to  be  paid 
in  respect  of  the  estate,  if  any,  nor  until  such  duty  is  paid  or 
security  furnished  as  required  by  law. 

966.  Every  order  made  by  the  judge  upon  or  in  reference  to 
any  application  shall  be  noted  by  the  clerk  in  the  procedure 
book  and  a  copy  thereof  filed. 

967.  When  a  judge  makes  an  order  for  the  grant  of  probate, 
administration,  or  guardianship,  or  for  resealing  a  grant,  the 
clerk  shall  record  such  grant  or  order  in  the  procedure  book, 
and  in  case  of  a  grant  of  probate  or  letters  of  administration 
with  the  will  annexed,  an  exact  copy  of  the  will  and  codicil,  if 
any,  to  which  such  probate  or  administration  relates  shall  be 
underwritten.    If  a  grant  or  order  be  afterwards  revoked  a  note 
of  such  revocation  shall  be  entered  across  the  record  of  grant 
in  red  ink. 

968.  Administration  and  guardianship  bonds  and  the  affi- 
davits of  justification  and  of  execution  shall  be  filed  with  and 
recorded  by  the  clerk  in  the  proper  books. 

969.  All  grants  of  probate  and  letters  of  administration  and 
guardianship  shall  be  signed  by  the  clerk  and  sealed  with  the 
seal  of  'the  court  from  which  they  are  issued,  and  the  copy  of 
the  will  and  codicil,  if  any,  annexed  to  a  probate  or  to  letters 
of  administration  shall  be  authenticated  by  the  signature  of 
the  clerk. 

970.  Every  clerk  shall  number,  endorse  and  enter  all  caveats 
lodged  with  him  in  the  same  manner  as  provided  in  respect  to 
applications  for  grants. 
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APPEALS. 

971.  Any  person   considering  himself   aggrieved  by   any       5O 
order  or  judgment  of  a  District  Court  or  being  dissatisfied  with  APPeals 
the  determination  of  a  judge  thereof  in  point. of  law  on  any 
matter  or  cause  relating  'to  probate,  administration  or  guardian- 
ship may,  subject  to  the  Rules  of  Court  in  respect  of  appeals, 
appeal  to  the  Appellate  Division. 

972.  When  an  appeal  is  so  lodged,  the  judge  or  the  District        51 
Court  shall  upon  'the  application  of  the  appellant  order  all  pro-  «»y  0"alemry 
ceedings  in  the  matter  to  be  stayed  upon  such  terms  as  he  may  ° 

see  fit. 

973.  Upon  a  certificate  from  the  registrar  or  acting  registrar        52 
of  the  Appellate  Division  'that  an  appeal  has  been  lodged  in  his  Papers  to  be 
office,  the  clerk  of  the  court  shall  forthwith  transmit  (at  the  orTappeai 
expense  of  the  appellant)  to  the  registrar  or  acting  registrar 

of  the  Appellate  Division  the  documents,  instruments,  affidavits, 
and  papers  in  the  matter  or  cause  appealed,  deposited  or  filed 
in  such  District  Court  office,  together  with  the  judgment  or 
decision  of  the  judge.  The  registrar  or  acting  registrar  of  the 
Appellate  Division  shall,  upon  the  disposal  of  the  appeal  and 
the  issue  of  the  judgment  on  such  appeal,  return  the  said  docu- 
ments, instruments,  affidavits  and  papers,  together  with  a  certi- 
fied copy  of  the  judgment  of  the  Appellate  Division  to  the  clerk 
of  the  court  from  whom  he  received  same. 

974.  Any  person  may  demand  and  on  payment  of  the  pro-        53 
per  fees  receive  from  the  clerk  in  whose  -custody  the  papers  are  a  exTmpHflwtioo 
copy  of  any  paper,  proceeding  or  document  in  administration, 
probate  or  guardianship  matters,  which  copies  may  be  certified 

by  the  clerk  under  seal,  if  so  required.  The  clerk  shall  also 
furnish  exemplifications  of  probates,  letters  of  administration, 
or  guardianship. 

CONTENTIOUS  BUSINESS. 

975.  All  contentious  business  shall  be  begun  by  way  of        54 
notice  of  motion  before  the  judge  in  chambers.    On  the  return  commenced 
of  the  notice  the  judge  may  hear  the  matter  in  a  summary  way by 

on  the  affidavits  filed  or  on  viva  vocc  testimony,  or  he  may 
direct  an  issue  to  be  tried  for  the  purpose  of  ascertaining  any 
facts  in  dispute,  and  may  fix  a  time  for  the  trial  of  such  issue. 
Upon  the  order  directing  the  issue  being  filed,  the  issue  shall 
proceed  to  trial  as  if  it  were  an  ordinary  case  in  the  District 
Court. 

976.  Upon  such  summary  hearing  or  upon  the  trial  of  the        55 
issue,  as  the  case  may  be,  the  judge  may  make  an  order  dispos-  Order  on 
ing  of  the  matter  involved,  and  may  make  such  order  as  to  costs 

as  he  may  deem  proper,  and  such  order  shall  be  final,  subject 
only  'to  appeal  under  Rule  50. 
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PROOF  OF  WILL  IN  SOLEMN  FORM. 


56 


Proof  of  will 
in  solemn  for  no 


57 


58 


Proceedings 
if  contentious' 


59 


Notice  to 
parties   and 
proof 
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Caveat  to 
ensure   proof 
in  solemn  form 


977.  When  a  will  is  voluntarily  propounded  for  proof  in 
solemn  form,  the  judge  shall  after  examining  the  petition  and 
proofs  fix  a  time  and  place  for  taking  evidence  in  support  of  the 
will,  and  grant  a  summons  to  see  proceedings  at  such  time  and 
place.    This  summons  is  to  be  served  upon  all  persons  having  or 
claiming  to  have  an  interest  in  the  question  of  the  validity  of 
the  will. 

978.  At  the  time  and  place  fixed  the  person  propounding 
the  will  shall  produce  for  examination  one  or  more  of  the  wit- 
nesses to  the  will,  if  he  or  they  are  alive,  and  shall  give  such 
further  evidence  generally  of  the  validity  as  "the  judge  may 
desire. 

979.  When  any  of  the  persons  summoned  attends  and  takes 
part,  the  proceedings  if  they  go  beyond  the  cross-examination 
of  the  witnesses  to  the  will,  shall  be  continued  and  disposed  of 
as  provided  for  in  Rules  54  and  55. 

980.  The  same  method  of  notifying  parties  and  proving  the 
will  shall,  as  nearly  as  may  be,  be  followed  in  a  case  where  an 
executor  is  put  upon  proof  of  a  will  in  solemn  form  by  com- 
pulsion. 

981.  A  person  who  files  a  caveat  merely  to  ensure  a  will 
being  proved  in  solemn  form  shall  state  in  the  caveat  'that  he 
only  desires  to  cross-examine  the  witnesses  produced  in  support 
of  the  will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  but 
shall  be  subject  to  liability  in  respect  to  costs  in  the  discretion 
of  the  judge. 


DEPOSIT  OF  WILLS  AND  CODICILS  OF  LIVING  PERSONS  IN 
DISTRICT  COURTS. 


61 


Deposit  of 
wills  of 
living  persons 


982.  Wills  and  codicils  of  living  persons  may  be  deposited 
in  the  office  of  the  -clerk  of  the  District  Court,  subject  to  the  fol- 
lowing rules  and  regulations: 

(1)  The  will  or  codicil  'to  be  deposited  must  be  enclosed  in  a 
sealed  envelope  and  delivered  to  the  clerk  of  the  court,  either 
by  the  testator  himself,  or  by  some  person  specially  authorized 
by  him  to  deposit  the  same  on  his  behalf. 

(2)  The  will  or  codicil  so  deposited  will  not  be  delivered  up 
to  any  person,  but  must  remain  in  the  clerk's  office  until  after 
the  testator's  death,  unless  revoked  by  him  in  manner  herein- 
after mentioned. 

(3)  In  case  the  testator  himself  deposits  his  will  or  codicil, 
he  will  be  required  to  sign  his  name,  or  acknowledge  his  signa- 
ture, in  the  presence  of  >the  clerk  of  the  court  to  an  endorsement 
on  the  envelope,  in  which  the  will  or  codicil  is  enclosed,  to  the 
following  effect : 
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"This  sealed  packet  contains  the  last  will  and  testament  (of 
codicil  to  the  last  will  and  testament,  or  last  will  and  testament 
and  codicil  thereto),  bearing  date  respectively  (here  state  the 
dates  of  all  the  papers  enclosed),  of  A.B.,  of,  etc.,  whereof  C.D., 
of,  etc.,  and  E.F.,  of,  etc.,  are  appointed  executors,  and  the  same 
are  brought  into  the  office  of  the  clerk  of  the  District  Court  of 

the  District  of ,  by  me  for  safe 

custody,  -there  to  remain  deposited  until  after  my  decease,  unless 
previously  withdrawn  by  me  in  person." 

The  residences  of  the  testator  and  of  the  executors  are  to  be 
set  forth  in  this  endorsement  and  also  the  date  of  the  signature. 

(4)  In  case  the  testator  authorizes  some  other  person  to  de- 
posit his  will  or  codicil  for  him  he  will  be  required  to  subscribe 
his  name  in  presence  of  an  attesting  witness  to  an  endorsement 
on  the  envelope  in  which  the  will  or  codicil  is  enclosed,  to  the 
following  effect: 

"This  sealed  packet  contains  the  last  will  and  testament  (or 
codicil  to  the  last  will  and  tes-tament,  or  last  will  and  testament 
and  codicil  thereto)  of  me,  A.B.,  of,  etc.,  whereof  C.D.,  of,  etc., 
and  E.F.,  of,  etc.,  are  appointed  executors,  and  I  authorize  G.H. 
to  deposit  the  same  for  safe  custody  in  the  office  of  the  clerk 

of  the  court  of  the  District  of ,  there 

to  remain  deposited  until  after  my  decease,  unless  previously 
withdrawn  by  me  in  person.  (Signed)  A.B.  Witness,  K.L." 

The  residences  of  'the  testator  and  of  the  executors,  and  the 
date  of  signature  are  to  be  set  forth  in  this  endorsement. 

(5)  The  packet  containing  the  will  or  codicil  must  be  accom- 
panied by  an  affidavit  from  the  attesting  witness  to  the  signature 
of  the  testator  to  the  above  endorsement,  to  the  effect  that  the 
signature  of  the  testator  to  'the  endorsement  (witnessed  by  the 
deponent),  is  in  the  proper  handwriting  of  such  testator,  and 
was  by  him  signed  in  the  deponent's  presence  on  the  day  men- 
tioned in  'the  endorsement,  and  that  the  signature  "K.L."  is  in 
the  proper  handwriting  of  the  deponent.    An  affidavit  will  also 
be  required  from  the  person  authorized  to  deposit  the  packet  to 
the  effect  that  the  sealed  packet  produced  for  the  purpose  of 
being  deposited  for  safe  custody  in  the  office  of  the  clerk  of  the 

court  of  the  District  of ,  and  on  the 

back  of  which  the  deponent  has  signed  his  name,  is  at  the  time 
of  making  the  affidavit  precisely  in  the  same  state,  plight,  and 
condition  as  when  received  by  the  deponent  from  the  hands  of 
A.B.  (the  testator)  on  a  day  to  be  mentioned  as  that  on  which 
he  received  it. 

(6)  The  last  mentioned  affidavit  is  to  be  sworn  before  the 
clerk  of  the  -court  to  whom  the  packet  containing  the  will  or 
codicil  is  delivered. 

(7)  A  mimi'te  will  be  drawn  up  in  duplicate  by  the  clerk  of 
the  court  setting  forth  the  production  of  the  packet  containing 
the  will  or  codicil  and  the  affidavits  (if  any),  and  when  and  by 
whom  the  same  were  produced,  and  the  declaration  of -the  testat- 
or, or  his  agent,  that  he  deposited  the  same  in  the  office  of  the 
clerk  of  the  court  for  safe  custody,  also  acknowledging  receipt  of 
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* 

the  packet.  One  copy  of  this  minute  will  be  delivered  to  the 
testator,  or  his  agent,  and  the  other  retained  in  the  office  of  the 
clerk  of  the  court. 

(8)  Envelopes  for  wills  and  codicils  with  necessary  endorse- 
ments and  forms  of  affidavits  are  (to  be  had  on  application  to  the 
clerk  of  the  court. 

(9)  In  the  event  of  a  testator  desiring  to  withdraw  a  will 
deposited  in  the  office  of  the  clerk  of  the  court,  he  will  be  at 
liberty  to  do  so  upon  his  producing  the  original  minute  of  the 
clerk  of  the  court  handed  to  him  on  depositing  the  same  or  sat- 
isfactorily accounting  for  its  absence,  and  such  proof  of  identity 
as  the  clerk  of  the  court  may  deem  necessary. 

(10)  The  clerk  of  the  court,  upon  any  will  being  deposited 
in  his  office  under  the  provisions  of  this  rule,  shall  within  three 
days  from  the  date  of  such  deposit,  forward  by  registered  mail 
to  the  Deputy  Attorney  General  a  memorandum  thereof  to  the 
following  effect : 

"To  the  Deputy  Attorney  General, 
Edmonton. 

"A  packet  containing  the  last  will  and  testament  (codicil  to 
the  last  will  and  testament  or  last  will  and  testament  and  codicil 

thereto)  bearing  date  (respectively)  the 

of  A.B.  of whereof  C.D.  of 

and  E.F.  of are  appointed  executors,  was 

on  the day  of A.D.  19 . . . . , 

deposited  in  the  office  of  the  Clerk  of  the  District  Court  of  the 
Judicial  District  of by 

"Dated  at this day  of A.D.  19. . 


"Clerk." 

(11)  In  the  event  of  the  withdrawal  of  any  will  in  respect  of 
the  deposit  of  which  a  memorandum  or  a  certificate  has  been 
forwarded  by  registered  mail  to  the  Deputy  Attorney  General  at 
Edmonton  under  the  provisions  of  this  Rule,  the  clerk  of  the 
court  shall  within  three  days  after  such  withdrawal  forward  to 
the  Deputy  Attorney  General  at  Edmonton  a  memorandum  to 
the  following  effect: 

"To  the  Deputy  Attorney  General, 
Edmonton. 

"The  last  will  and  testament  (codicil  or  as  the  case  may  be} 

bearing  date  (respectively)  the of  A.B. 

of and  whereof  C.D.  of 

and  E.F.  of were  appointed  executors,  and  which 

was  deposited  at  this  office  on  the       day  of 

A.D.  19. ...  was  on  the day  of 

A.D.  19. . . .,  withdrawn  by   (the  testator). 

"Dated  at this day  of A.D.  19. . 


"Clerk  of  the  District  Court  of  the 

Judicial  District  of " 

(12)   The  clerk  of  the  Supreme  Court  of  Edmonton  shall 
forthwith  transmit  to  the  Deputy  Attorney  General  all  memor- 
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anda  or  certificates  relating  to  'the  deposit  or  withdrawal  of  wills 
with  any  clerk  of  the  court  by  virtue  of  the  rules  heretofore  in 
force,  together  with  the  books  and  records  relating  thereto. 

REMOVAL  OF  CASES  FROM  THE  DISTRICT  TO  THE 
SUPREME  COURT. 

983.  In  every  case  in  which  an  application  for  grant  of  pro-        62 
bate,  administration  or  guardianship  has  been  made  and  there  •"•""f  *" 

'  ,  _  _,|  *          •        j_i  ouprenie  uuuri 

is  contention  as  to  the  grant,  and  the  parties  in  the  case  agree,  judge  of 
the  contention  shall  be  referred  to  and  determined  by  a  judge  of  w 
the  Supreme  Court  on  a  case  to  be  prepared,  and  no  grant  shall 
issue  on  the  application  until  the  contention  is  terminated  and 
disposed  of  by  judgment  or  otherwise. 

984.  Any  cause  or  proceeding  in  the  District  Court  in  which       63 
any  contention  arises  as  to  the  grant  of  probate  or  administra-"0e^uonofln 
ttion  or  in  which  any  disputed  question  of  law  or  facts  may  be  supreme  court 
raised  relating  to  matters  and  causes  testamentary  shall  be 
removable  by  any  party  to  the  cause  or  proceeding  into  the 
Supreme  Court  by  order  of  a  judge  thereof  to  be  obtained  on  a 
summary  application  supported  by  affidavit  of  which  reasonable 

notice  shall  be  given  to  the  other  parties  concerned. 

(2)   The  judge  making  the  order  may  impose  such  terms  as  Terms 
to  payment  of  or  security  for  costs  or  otherwise  as  to  him  seems 
just. 

985.  Upon  any  cause  or  proceeding  being  so  removed  a       64 
judge  of  the  Supreme  Court  shall  have  full  power  to  determine  £owere  of. 

j i       AT_  •         J       i        -ii.    it.  -xu  1    •        Supreme  Court 

and  otherwise  deal  with  the  same  as  with  any  cause  or  claim  judge 
originally  begun  in  the  said  court ;  and  the  final  order  or  judg- 
ment thereon  shall  be  transmitted  together  with  all  papers,  to  ^a^eirssl0°rn 
the  clerk  of  the  District  Court  from  which  the  cause  or  pro-  judgment 
ceeding  was  removed. 

986.  The  fees  payable  for  the  performance  of  duties  and       65 
services  under  these  Rules  to  clerks  shall  be  the  fees  set  out  in  Fees 
the  Rules  or  contained  in  schedule  2  hereof. 

987.  The  forms  in  schedule  1  hereto  are  to  be  adopted  and        66 
followed  as  nearly  as  the  circumstances  of  each  case  will  allow  Fonns 

in  all  applications  and  proceedings  under  these  Rules. 

988.  The  clerk  shall  tax  costs  subject  'to  an  appeal  to  the        67 

judge.  Taxation 

of  costs 

989.  In  the  case  of  any  person  dying  without  having  left  a        gg 
will  or  testamentary  disposition,  the  official  guardian  may,  at 

any  time  after  the  decease  of  such  person,  make  application  to 
be  appointed  administrator  of  such  estate,  and  in  any  such  case, 
and  also  in  the  case  of  a  person  dyiiig  leaving  a  will  or  other 
testamentary  disposition,  make  application  to  be  appointed 
guardian  of  the  estates  and  persons  of  any  infant  children  of 
any  deceased  person ;  and  upon  filing  with  the  clerk  of  the  Dis- 
trict Court  an  application,  together  with  a  copy  of  his  appoint- 
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ment  as  official  guardian,  the  clerk  shall  forthwith,  without 
reference  to  the  judge,  and  notwithstanding  the  provisions  of 
any  rule  requiring  any  further  or  other  information,  sign,  seal 
and  issue  to  the  official  guardian,  without  fee,  letters  of  admin- 
istration or  guardianship,  according  to  his  application. 


SCHEDULE  I. 

TABLE  OF  KINSHIP. 

Persons  applying  for  administration  are  to  be  described  in  the  oath 

as  follows: 

A  husband  as "The  lawful  husband." 

A  wife  as "The  lawful  widow  and  relict." 

A  father  as "The  natural  and  lawful  father  and  next-of-kin." 

A  mother  as "The  natural  and  lawful  mother  and  only  next-of- 
kin." 

A  child  as "The  natural  and  lawful  child,  and  one  of  the  next- 
of-kin,"  or  "the  natural  and  lawful  child,  and  one 
of  the  next-of-kin." 

A  brother  as "The  natural  and  lawful  brother." 

A  sister  as "The  natural  and  lawful  sister."  If  there  be  no  par- 
ents living,  the  brother  or  sister  is  further  to  be 
described  as  "one  of  the  next-of-kin,"  or  "the  only 
next-of-kin." 

An  uncle  as "The  lawful  uncle"  and  "one  of  the"  or  "only  next- 
of-kin." 

An  aunt  as "The  lawful  aunt." 

A  nephew  as "The  lawful  nephew"  and  "one  of  the"  or  "only  next- 
of-kin." 

A  niece  as "The  lawful  niece"  and  "one  of  the"  or  "only  next- 
of-kin." 

A  grandparent,  grandchild,  cousin,  etc.,  is  to  be  described  as  "lawful" 

and  "one  of  the  next-of-kin"  or  "only  next-of-kin." 

If  an  intestate  leave  a  brother  or  sister  who  is  cleared  off,  and  a 

nephew  or  niece  apply  for  a 'grant,  he  or  she  should  be  described  not  as 

"next-of-kin,"  but  as  "the  natural  and  lawful  child  of  A.B.  (the  natural 

and  lawful  brother  (or  sister)  of  the  intestate  who  died  in  his  lifetime) 

and  as  such  one  of  the  persons  entitled  in  distribution  to  his  personal 

estate." 


FORM  1. 
Rule  4. 

APPLICATION  FOE  PROBATE,   ADMINISTRATION  OB 
GUARDIANSHIP. 

In  the  District  Court  of  the  District  of 

In  the  matter  of  the  estate  of late  of 

,  deceased. 

Or 

In  the  matter  of the  infant  children 

of ,  late  of 

deceased. 

The  application  of of  the 

of in  the 

Province  of  Alberta  (here  state  the  status  of  the  applicant,  e.g.,  "execu- 
tor of  the  will,"  etc.,  or  "lawful  widow,"  or  "natural  and  lawful  son  and 
one  of  the  next-of-kin,"  or  as  the  case  may  l)e)  who  prays  for  a  grant  of 
probate  of  the  will  (with  codicils,  if  any)  (or  "for  letters  of  adminis- 
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tration  of  the  property,"  or  "of  the  personal  estate  and  effects  of  the 
deceased,"  or  "for  letters  of  guardianship  of  the  persons  and  estates  of 
the  above  named  infants")  of  the  said  deceased,  particulars  in  regard 
to  which  appear  in  the  annexed  affidavits. 

Dated  at this day  of 

19.. 
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(Applicant,  and  P.O.  Address) 

or 

Solicitor  for  A.B.,  the  applicant,  and  P.O. 
address  of  each. 


FORM  2. 
Rule  6. 

[The  following  or  to  the  like  effect  must  "be  sworn  to  on  application 
for  administration.  It  may  be  in  one  affidavit  or  in  several.] 

In  the  District  Court  of  the  District  of 

In  the  estate  of deceased. 

I,  (name  in  full),  of in  the  Province  of 

Alberta make  oath  and  say: 

1.  That  I  am  the  person  applying  for  administration  of  the  property 

of late  of 

in  the '. 

deceased ; 

2.  That  the  said  deceased  died  on  or  about  the 

day  of A.D.  19 at 

and  that  he  had  at  the  time  of  his  death  his  fixed  place  of  abode  at 

(//  Tits  fixed  place  of  abode  was  outside 

Alberta,  add:  "but  had  at  such  time  property  in  the  said  District  of 

") ,  and  that  during  the  six  years  next  preceding  his 

death  he  resided  at  the  following  places:  (State  places  in  order  of  date 
and  residence  and  period  of  residence  at  each  place) ; 

3.  That  the  deceased  at  the  time  of  his  death  was years 

of  age,  and  (a  bachelor,  widower,  spinster  or  widow,  or  left  a  lawful 
husband  or  widow,  him  or  her  surviving,  as  the  case  may  be) ; 

4.  That  I  am  (describe  the  relationship  of  applicant  to  deceased  ac- 
cording to  table  of  kinship  and  show  why  nearer  relative,  if  any,  is  not 
applying  1 


5.  That  I  am  of  the  full  age  of  twenty-one  years; 

6.  That  I  have  made  or  caused  to  be  made  diligent  and  careful  search 
in  all  places  where  the  deceased  usually  kept  his  papers  and  in  his  de- 
positories in  order  to  ascertain  whether  the  deceased  had  or  had  not 
left  any  will,  but  have  been  unable  to  discover  any  will,  codicil  or 
testamentary  paper,  and  I  verily  believe  that  he  died  without  having 
left  any  will,  codicil  or  testamentary  paper  whatsoever; 

7.  That  the  value  of  the property  of  the  said 

deceased  which  he  in  any  way  died  possessed  of  or  entitled  to  and  for 
and  in  respect  of  which  letters  of  administration  are  to  be  granted  is 

under dollars;  that  the  value  of  the  real  property 

is  under dollars;  and  that  full  particulars  and  a  true 

appraisement  of  all  said  property  are  annexed  hereto; 

8.  That  I  will  faithfully  administer  the  property  of  the  deceased  by 
paying  his  just  debts  and  any  taxes  and  duties  payable  in  respect  of  the 
estate  and  by  distributing  the  residue  (if  any)  of  his  estate  according 
to  law,  and  that  I  will  exhibit  under  oath  a  true  and  perfect  inventory 
of  the  property  of  the  deceased  and  render  a  just  and  true  account  of 
my  administration  whenever  required  by  law  so  to  do; 

9.  That  I  will  surrender  to  this  court  the  grant  to  be  issued  to  me 
whenever  so  required  by  the  court  or  a  judge  thereof; 
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10.  That  to  the  best  of  my  knowledge,  information  and  belief  no  other 
application  for  a  grant  of  letters  of  administration  or  probate  of  the 
will  of  the  deceased  has  been  made. 
Sworn  at  the > 

of in  the  | 

Province  of  Alberta,  this C 

day  of 19......  ) 

Before  me, 


A  Commissioner,  etc. 


FORM  3. 
Rule  7. 

ADMINISTRATION   WITH   WILL. 

[The  following  or  to  the  like  effect  must  be  sworn  to  in  support  of  an 
application  for  administration  with  the  will  annexed.  It  may  be  in  one 
affidavit  or  in  several."] 

In  the  District  Court  of  the  District  of 

In  the  estate  of 

deceased. 

I,  A.B.,  of  the of 

in  the make  oath  and  say: 

1.  That  I  believe  the  paper  writing  (or  these  paper  writings)  hereto 
annexed  now  marked  by  me  with  my  signature  to  contain  the  true  and 
original  last  will  and  testament   (and  codicil  or  codicils  thereto)   of 

(name  in  full)  late  of  the of in  the  District 

of in  the  Province  of  Alberta,  (occupation  or 

quality  of  deceased)  and  am  applying  for  administration  of  the  estate 
of  the  said with  the  will; 

2.  That  the  said  deceased  died  on  or  about  the 

day  of A.D.  19 ,  at 

that  the  deceased  had  at  the  time  of  his  death  a  fixed  place  of  abode  at 

in  the  Province  of  Alberta,  (or  if  the  abode 

was  outside  Alberta,  insert  here:  "but  had  at  such  time  property  in  the 
said  District  of in  the  Province  of  Alberta") ; 

3.  That  the  said  deceased  was  at  the  time  of  the  execution  of  the  said 

will  (and  codicil  or  codicils  thereto)  of years  of  age,  and 

did  not  subsequently  intermarry  with  any  person,  and  that  during  the 
six  years  next  preceding  his  death,  he  resided  at  the  following  places: 
(here  state  places  of  residence  in  order  of  date,  and  approximate  period 
of  residence  at  each.) 

4.  [Account  for  the  custody  of  the  will  or  codicil  from  its  execution 
to  the  time  of  the  application.'] 

5.  That  I  am  a  (here  give  status  of  applicant  according  to  table  of 
kinship  and  show  how  nearer  relatives  are  cleared  off) 

of  the  deceased  and  that  (give  name  of  executor  and  proceed  thus:  "in 
the  said  will  named  is  dead  without  having  taken  out  probate  thereof," 
or  "has  renounced  all  right  and  title  to  the  probate  and  execution  of  the 
said  will,"  etc.,  or  "The  deceased  did  not  in  his  will  name  any  executor," 
or  as  the  fact  is) ; 

6.  That  I  am  of  the  full  age  of  twenty-one  years; 

7.  That  the  fair  market  value  of  the  whole  property  of  the  said 
deceased,  which  he  in  any  way  died  possessed  of  or  entitled  to,  and  for 
and  in  respect  to  which,  "letters  of  administration  with  the  will  are," 
to  be  granted,  is  under dollars; 

That  the  value  of  the  personal  estate  and  effects  is  under 

dollars,  and  of  the  real  estate  is  under dollars,  and  that 

full  particulars  and  a  true  appraisement  of  all  said  property  are 
exhibited  herewith; 
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8.  That  I  will  administer  the  property  of  the  said  deceased  according 
to  the  tenor  of  his  will  (or  will  and  codicils)  by  paying  his  just  debts, 
any  taxes  and  duties  payable  in  respect  of  the  estate,  and  the  legacies 
contained  in  his  will   (or  will  and  codicils)  so  far  as  the  same  shall 
thereto  extend  and  the  law  bind  me,  and  distribute  the  residue  (if  any) 
of  the  estate  according  to  law,  and  that  I  will  exhibit  under  oath  a  true 
and  perfect  inventory  of  all  and  singular  the  property  of    the    said 
deceased  and  render  a  just  and  true  account  of  my  administration  when- 
ever required  by  law  so  to  do; 

9.  That  I  will  surrender  to  this  court  the  grant  to  be  Issued  to  me, 
whenever  so  required  by  the  court  or  a  judge  thereof; 

10.  That  to  the  best  of  my  knowledge,  information  and  belief  no  other 
application  has  been  made  for  letters  of  administration  of  the  estate  of 
the  deceased  or  for  a  grant  of  probate  of  any  will  of  his. 

AFFIDAVIT  OF  EXECUTION  OF  WILL  BY  SUBSCRIBING  WITNESS. 

I,  (A.B.)  of in  the 

of make  oath  and  say: 

1.  That  on  or  about  the day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

I  was  personally  present  and  did  see  the  paper  writing  hereto  annexed, 

now  marked  by  me  with  my  signature,  signed  by  the  said 

as  the  same  now  appears  as  and  for  his  (or  her),  last  will  and  testa- 
ment, and  that  the  same  was  so  signed  by  the  said 

in  the  presence  of  me  and  of of 

in  the the  other  subscribing  witness  we  being 

both  present  at  the  same  time;  whereupon  the  said 

and  I  did  at  the  request  of  the  said and  in 

his  presence  and  in  the  presence  of  each  other  attest  and  subscribe  the 
said  will  (or  codicil),  and  I  verily  believe  that  the  testator  at  the  time 
of  the  execution  of  the  said  will  was  of  sound  and  perfect  mind,  memory 
and  understanding. 

Note. — //  there  are  erasures  or  interlineations  in  the  will  a  clause 
should  be  added  specifying  same  and  showing  that  they  existed  at 
the  time  of  the  execution  and  in  such  cases  the  matter  as  to  plight 
should  be  included  in  this  affidavit,  and  if  the  testator  signed  by 
making  his  mark,  of  if  another  signed  for  him  by  his  direction,  it 
must  be  shown  that  the  will  was  read  over  to  him  before  execution 
and  that  he  appeared  to  fully  understand  its  contents. 

2.  That  the  paper  writing  hereunto  annexed  and  marked  by  me  with 

my  signature,  bearing  date  the day  of 

A.D.  19 . . ,  beginning  thus ;  ending  thus 

and  being  subscribed  thus purporting  to  be  (or  &  codicil 

to)  the  last  will  of  the  said ,  deceased,  has  been 

viewed  and  perused  by  me  and  I  have  particularly  observed  that  (here 
recite  the  various  alterations,  erasures  and  interlineations,  if  any,  and 
the  general  plight  and  condition  of  the  will,  or  any  other  matter  requir- 
ing to  be  accounted  for),  and  I  say  that  the  said  will  (or  codicil)  is  now 
in  all  respects  in  the  same  state,  plight  and  condition  as  when  it  was 
signed  by  the  said  deceased  and  the  said  witnesses   (or  as  the  case 
may  be). 

Note. — Paragraph  2  is  generally  required  only  in  cases  where  erasures 
or  irregularities  appear  on  the  face  of  the  will  or  codicil  or  where 
the  date  of  execution  has  been  omitted,  in  which  case  the  date  is 
to  be  deposed  to. 

Sworn  at  the , 

of in   the 

Province  of  Alberta,  this 

day  of 19 

Before  me, 


A  Commissioner,  etc. 
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FORM   4. 

Rule  8. 
AS   TO  PROBATE. 

[The  following  or  to  the  like  effect  must  be  sworn  to  in  support  of  an 
application  for  probate.  It  may  be  in  one  affidavit  or  in  several.] 

In  the  District  Court  of  the  District  of 

In  the  estate  of 

deceased. 

I  (or  we),  (names  in  full)  of  the of , 

in  the (occupation)  make  oath  and  say: 

1.  That  A.B.,  late  of in  the  Province  of 

(occupation)  died  on  or  about  the 

day  of A.D.  19 

at and  at  the  time  of  his  death  had  his  fixed  place  of 

abode  at in  the  District  of 

(or  as  the  case  may  be.    If  his  fixed  abode  was  outside  Alberta,  add: 

"but  had,  at  such  time  property  in  the  said  District  of , 

in  the  Province  of  Alberta")  and  resided  during  the  six  years  immed- 
iately preceding  his  death  at  the  following  places:  (here  state  places  of 
residence  in  order  of  date  and  period  of  residence  at  each.) 

2.  That  the  deceased  at  the  time  he  made  his  will  was 

years  of  age,  and  that  subsequent  to  the  execution  of  his  will  the  said 
deceased  did  not  intermarry  with  any  person; 

3.  That  the  fair  market  value  of  the  whole  property  of  the  said  de- 
ceased, which  he  in  any  way  died  possessed  of  or  entitled  to,  and  for 
and  in  respect  to  which  probate  of  the  said  will  (and  codicils,  if  any)  is 
to  be  granted,  is  under dollars; 

4.  That  the  value  of  the  personal  estate  and  effects  is  under 

dollars,  and  of  the  real  estate  is  under dollars,  and 

that  full  particulars  and  a  true  appraisement  of  all  said  property  are 
exhibited  herewith; 

5.  That  I  (or  we)  believe  the  paper  writing  (or  the  paper  writings) 
hereto  annexed  and  now  marked  by  [me  or  us]  with  [by  or  our]  sig- 
natures to  contain  the  true  and  original  last  will  and  testament,  (and 

codicil  or  codicils)  of late  of  the 

of in  the  District  of 

and  has  been  in  the  custody  of  the  following  persons  since  the  time  of 
its  execution.    (Name  the  parties  and  state  that  the  document  is  in  the 
same  condition  as  when  executed) ; 

6.  That  I  am  (or  each  of  us  is)  of  the  full  age  of  twenty-one  years; 

7.  That  I  am  (or  we  are)  the executor 

(or  the  executors,  or  one  of  the  executors,  therein  named,  or  executor 
according  to  the  tenor  thereof,  executor  during  life,  executrix  during 
widowhood,  or  as  the  case  may  be,  and  state  relationship  if  stated  in  the 

will  or  codicil) ,  therein  named  and  that  I , 

will  faithfully  administer  the  property  of  the  said  testator  by  paying  his 
just  debts,  all  taxes  and  duties  payable  in  respect  of  the  estate,  and  the 
legacies  contained  in  his  will  (or  will  and  codicils),  so  far  as  the  same 

will  thereunto  extend  and  the  law  bind and 

distribute  the  residue,  if  any,  of  the  estate  according  to  law;  and  that 

I will  exhibit  under  oath  a  true  and  perfect 

inventory  of  all  and  singular  the  property  of  the  testator,  and  render  a 

just  and  full  account  of executorship  whenever 

required  by  law  so  to  do; 

8.  That  I  will  surrender  to  this  court  the  grant  to  be  issued  to  me 
whenever  so  required  by  the  court  or  a  judge  thereof; 

9.  That  to  the  best  of  my  knowledge,  information  and  belief  no  other 
application  has  been  made  for  a  grant  of  probate  of  the  will  of  the 
deceased. 

Sworn  at  the 

of 

in  the  Province  of i 

this  day  of A.D.  19 ) 

Before  me, 


A  Commissioner,  etc. 
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FORM  5. 
Rule  9. 

[The  following  or  to  like  effect  must  be  sworn  to  in  support  of  an 
application  to  be  appointed  guardian.] 


In  the  District  Court  of  the  District  of. 


In  the  matter  of  the  guardianship  of  the  infant  child  (or  children)  of 
C.F.  (full  names  of  deceased),  deceased. 

I,  (name  in  full),  of  the of 

In  the make  oath  and  say: 

1.  That  A.B.,  late  of  the of 

in  the  Province  of  Alberta,  died  on  or  about  the 

day  of 19 at 

and  had  at  the  time  of  his  death  his  fixed  place  of  abode  at  the 

of in  the  District  of (or 

as  the  case  may  be.    If  the  deceased  died  outside  Alberta  state  whether 
he  had  property  in  Alberta) ; 

2.  That  the  said  deceased  died  a  widower  (or  as  the  case  may  be), 

leaving  surviving  him his  natural  and  lawful 

children  who  reside  at  the of 

That  the  said  CM),  is  an  infant  of years  of  age  and 

the  said  E.F.  is  an  infant  of years  of  age; 

3.  That  the  required  notice  of  intention  to  be  appointed  guardian  has 
been  given  (or  as  the  case  may  be) ;  that  I  am  of  the  full  age  of  twenty- 
one  years  and  am  the  paternal  uncle  (or  as  the  case  may  be),  of  the 
said  infants. 

Note. — //  there  is  a  nearer  relative  than  the  applicant  the  reason  why 
he  does  not  apply  should  be  deposed  to. 

4.  That  the  said  deceased  died  intestate  (or  as  the  case  may  be),  and 
without  having  appointed  a  guardian  of  the  said  infants; 

5.  That  the  value  of  the  property  of  the  said  deceased,  which  he  is  any 
way  died  possessed  of  or  entitled  to,  and  to  which  the  said  infants  are 

entitled  is  about dollars  and  under 

dollars;  that  the  value  of  the  personal  estate  to  which  the  said  infants 

are  entitled  is  about dollars  and  under 

dollars,  and  that  the  annual  value  of  the  real  estate  is  about 

dollars,  and  under dollars,  and  that  full 

particulars  of  both  said  personal  and  real  estate  and  an  appraisement 
thereof  are  exhibited  herewith,  and  that  such  particulars  and  appraise- 
ment are  true; 

6.  That  I  will,  if  I  am  appointed  such  guardian,  faithfully  perform  the 
duties  of  guardianship,  and  that  I  will,  when  my  said  ward  becomes  of 
the  full  age  of  twenty-one  years,  or  whenever  the  said  guardianship  is 
determined,  or  sooner,  if  thereto  required  by  the  said  District  Court,  or 
by  a  judge  thereof,  render  to  my  said  ward  or  to  his  executors  or  admin- 
istrators a  true  and  just  account  of  all  goods,  moneys,  interest,  rents, 
profits,  property  or  other  estate  of  my  said  ward — which  shall  have 
come  or  which  might  but  for  my  default  have  come  into  my  hands  or 
possession  or  under  my  control,  and  will  thereupon  without  delay  trans- 
fer, deliver  and  pay  over  to  my  said  ward, — or  to  his  executors  or 
administrators  the  estate  or  the  sum  or  balance  of  money  which  may  or 
which  should  but  for  my  default  be  in  my  hands  or  possession  or  under 
my  control,  belonging  to  my  ward,  deducting  therefrom  and  retaining 
such  reasonable  sum  for  my  expenses  and  charges  as  shall  upon  an  audit 
of  my  accounts  be  allowed  by  the  court  or  a  judge; 

7.  That  I  will  surrender  to  this  court  the  grant  to  be  issued  to  me 
whenever  so  required  by  the  court  or  a  judge  thereof; 
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8.  That  to  the  best  of  my  knowledge,  information  and  belief  no  other 
application  for  a  grant  of  letters  of  guardianship  of  the  estate  or  person 
of  the  said  infant  (as  the  case  may  be)  has  been  made. 
Sworn  at  the 

of 

Province  of  Alberta,  the 

day  of 19 

Before  me, 


(Person  authorized  to  administer  oaths). 
A  Commissioner,  etc. 


FORM  6. 
Rules  6,  7,  8  and  9. 

Note. — The  matter  in  this  form  may  te  embodied  in  the  Oath  of 
Executor  or  Administrator,  Forms  6,  7,  and  8. 

INVENTORY   AND   VALUATION. 

In  the  District  Court  of  the  District  of 

In  the  estate  of deceased. 

Inventory  and  valuation  of  the  real  and  personal  estate  and  effects  of 

the  said  deceased 

General  description  of  property.  Valuation  or  amounts. 

Household  goods  and  furniture 

Farming  implements,  etc 

Stock  in  trade 

Horses 

Horned   cattle 

Sheep  and  swine 

Book  debts  and  promissory  notes 

Money  secured  by  life  insurance 

Bank  Stock  and  other  stock 

Securities  for  money 

Cash  on  hand 

Cash  in  bank 

Farm  produce  of  all  kinds 

Other  property  not  before  mentioned  (if  any) 


Real  estate 

I of  the 

of ,  in  the  Province  of 

make  oath  and  say: 

That  I  am  applying  for of  the  said  deceased, 

and  that  above  is  to  the  best  of  my  knowledge,  information  and  belief 
a  true  inventory  and  valuation  of  the  real  and  personal  estate  and 

effects  of  the  said  deceased  at  the  time  of death  so 

far  as  I  can  at  present  ascertain. 

Sworn  at  the 

of in  the 

Province  of  Alberta,  this 

day  of 19 

Before  me, 


A  Commissioner,  etc. 
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FORM  7. 
Rule  9. 

ELECTION  BY  MINORS  OF  A  GUARDIAN. 

In  the  District  Court  of  the  District  of  ............................ 

In  the  matter  of  the  guardianship,  etc. 

Whereas  ...............................  late  of  the  ................. 

of  ..........................  in  the  District  of  ........................ 

deceased,  died  on  or  about  the  ...................  day  of  .............. 

19  ......  ,  at  ..............................  in,  etc.,  intestate,  a  widower 

(or  widow,  as  the  case  may  be)  leaving  C.D.,  E.F.  and  G.H.,  his  natural 
and  lawful  children,  and  only  next-of-kin,  the  said  C.D.  being  a  minor 
of  the  age  of  twenty  years  only,  and  the  said  E.F.  being  also  a  minor  of 
the  age  of  nineteen  years  only,  and  the  said  G.H.  being  an  infant  of  the 
age  of  six  years  only  (or  as  the  case  may  be). 

Now  we,  the  said  C.D.  and  E.F.  do  hereby  make  a  choice  of  and  elect 
.......................  (our  lawful  maternal  uncle,  or  as  the  case  may 

be)   to  be  our  guardian,  for  the  purpose  of  his  obtaining  letters  of 
administration  of  the  property  of  the  said  ............................ 

deceased,  to  be  granted  to  him  until  one  of  us  attain  the  age  of  twenty- 
one  years  (or  for  the  purpose  of  renouncing  for  us,  and  on  our  behalf, 
all  right,  title  and  interest  to  and  in  letters  of  administration,  etc.,  as 
the  case  may  be). 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
..................  day  of  .........  .  ..............  A.D.  19  ...... 
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(L.S.) 


Signed,  seal  and  delivered 

in  the  presence  of 
Note.  —  An  affidavit  of  execution  required. 


FORM  8. 
Rule  14. 

BOND  FOB  ADMINISTRATION    (WITHOUT  WILL). 

Know  all  men  by  these  presents  that  we,  A.B.,  of  the 

of ,  in  the  Province  of  Alberta;  C.D.,  of  the, 

etc.,  and  E.F.,  of  the,  etc.,  are  jointly  and  severally  bound  unto  G.H.,  the 

judge  of  the  District  Court  of  the  District  of 

in  the  Province  of  Alberta  aforesaid,  in  the  sum  of dollars, 

to  be  paid  to  the  said  G.H.,  or  the  judge  of  the  said  court  for  the  time 
being,  for  which  payment  well  and  truly  to  be  made  we  bind  ourselves, 
and  each  of  us  for  the  whole,  our  and  each  of  our  heirs,  executors  and 
administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 

Dated  the day  of 

in  the  year  of  our  Lord,  19 

The  condition  of  this  obligation  is  such  that  if  the  above  named  A.B., 
the  intended  administrator  of  all  the  property  (or  as  the  case  may  be), 

of late  of  the of 

in  the of 

deceased  (who  died  on  or  about  the day  of , 

19 )  do,  when  lawfully  called  on  in  that  behalf,  make  or  cause  to 

be  made  a  true  and  perfect  inventory  of  all  the  property  of  the  said 
deceased,  which  has  or  shall  come  into  the  hands,  possession  or  knowl- 
edge of  the  said  A.B.,  or  into  the  hands  and  possession  of  any  other 
person  or  persons  for  him,  and  the  same  so  made,  do  exhibit  or  cause 
to  be  exhibited  into  the  registry  of  the  District  Court  of  the  District 

of whenever  required  by  law  so  to  do,  and  the 

same  property  and  all  other  property  of  the  said  deceased  at  the  time 
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of  his  death,  which  at  any  time  after  shall  come  into  the  hands  or 
possession  of  the  said  A.B.,  or  into  the  hands  or  possession  of  any  other 
person  or  persons  for  him,  do  well  and  truly  administer  according  to 
law,  that  is  to  say:  do  pay  the  debts  which  the  said  deceased  did  owe  at 
his  decease,  and  all  taxes  and  duties  which  may  be  payable  in  respect 
of  his  estate,  and  further,  do  make  or  cause  to  be  made,  a  true  and  just 
account  of  his  said  administration  whenever  required  by  law  so  to  do, 
and  all  the  rest  and  residue  of  the  said  property  to  deliver  and  pay  unto 
such  person  or  persons  respectively  as  shall  be  entitled  thereto  under 
the  provisions  of  any  law  now  in  force,  or  that  may  hereafter  be  in 
force  in  Alberta;  and  if  it  shall  hereafter  appear  that  any  last  will  or 
testament  was  made  by  the  deceased,  and  the  executor  or  executors 
therein  named  do  exhibit  the  same  unto  the  said  court,  making  request 
to  have  it  allowed  and  approved  accordingly  .if  the  said  A.B.  being 
thereunto  required  do  render  and  deliver  the  said  letters  of  administra- 
tion (approbation  of  such  testament  being  first  had  and  made)  in  the 
said  court;  then  this  obligation  to  be  void  and  of  no  effect,  or  else  to 
remain  in  full  force  and  virtue. 


Signed,  sealed  and  delivered  by 
the  above  named  A.B.,  C.D., 
and  E.F.,  in  the  presence  of 


FORM  9. 
Rule  14. 

BOND  FOB  ADMINISTRATORS   WITH   WILL  ANNEXED. 

Know  all  men  by  these  presents  that  we,  A.B.,  of  the 

of in  the  Province  of 

C.D.,  of  the,  etc.,  and  E.F.,  of  the,  etc.,  are  jointly  and  severally  bound 

unto  G.H.,  the  judge  of  the  District  Court  of  the  District  of 

in  the  Province  of  Alberta,  aforesaid,  in  the  sum 

of dollars,  to  be  paid  to  the  said  G.H.,  or  the  judge  of 

the  said  court  for  the  time  being,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves  and  each  of  us  for  the  whole,  our  and  each 
of  our  heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals. 

Dated  the day  of 

in  the  year  of  our  Lord,  19 

The  condition  of  this  obligation  is  such  that  if  the  above  named  A.B., 
who  has  applied  to  be  appointed  the  administrator,  with  the  will  of  the 

property  (or  as  the  case  may  "be)  of ,  late  of 

the of in   the , , 

deceased,  who  died  on  or  about  the day  of 

A.D.  19 do  when  lawfully  called  on  in  that 

behalf,  make  or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and 
singular  the  property  which  has  or  shall  come  into  the  hands,  posses- 
sion or  knowledge  of  the  said  A.B.,  or  into  the  hands  and  possession  of 
any  other  person  or  persons  for  him,  and  the  same  so  made,  do  exhibit 
or  cause  to  be  exhibited  into  the  registry  of  the  District  Court  of  the 

District  of ,  whenever  required  by  law  so  to  do, 

and  the  same  property,  and  all  other  the  property  of  the  said  deceased 
at  the  time  of  his  death,  which  at  any  time  after  shall  come  into  the 
hands  or  possession  of  the  said  A.B.,  or  into  the  hands  or  possession  of 
any  other  person  or  persons  for  him,  do  well  and  truly  administer 
according  to  law,  that  is  to  say:  do  pay  the  debts  which  the  said  de- 
ceased did  owe  at  his  decease,  and  all  taxes  and  duties  which  may  be 
payable  in  respect  of  his  estate,  and  then  the  legacies  contained  in  the 
said  will  annexed  to  the  said  letters  of  administration  to  the  said  A.B. 
committed,  so  far  as  such  property  will  thereunto  extend  and  the  law 


RULES    OP    COURT  203 

bind  him;  and  further  do  make  or  cause  to  be  made  a  full,  true  and  just 

account  of  his  said  administration,  whenever  required  by  law  so  to  do, 

and  all  the  rest  and  residue  of  the  property,  shall  deliver  and  pay  unto 

such  person  or  persons  as  shall  be  by  law  entitled  thereto  then  this 

obligation  to  be  void  and  of  no  effect,  or  else  to  remain  in  full  force  and 

virtue. 

Signed,   sealed  and   delivered   by 

the    above    named   A.B.,    C.D., 

and  E.F.,  in  the  presence  of 

(L.S.) 

(L.S.) 


FORM  10. 
Rule  14. 

BOND    TO    BE    GIVEN    BY    GUARDIANS. 

Know  all  men  by  these  presents  that  we,  A.B.,  of  the 

of ,  in  the  Province  of  Alberta, 

K.L.,  of  the of ,  in  the  said 

province and  M.N.,  of  the 

of in  the  said  province 

held  and  firmly  bound  unto  G.H.,  the  judge  of  the  District  of 

or  the  judge  for  the  time  being  of  the  said  court,  in  the  sum 

of dollars,  to  be  paid  to  the  said  G.H.,  or  the  judge 

of  the  court  for  the  time  being,  for  which  payment  to  be  well  and  truly 
made  we  do  bind  ourselves  and  each  and  every  of  us,  our  and  every  of 
our  executors  and  administrators  firmly  by  these  presents.  Sealed  with 
our  seals. 

Dated  the day  of 

in  the  year  of  our  Lord,  19 

Whereas,  the  said  A.B.,  having  applied  to  be  appointed  guardian  of 
the  persons  and  estate  of  the  infants  (names  in  full  of  infant  or  infants) 
and  hereinafter  called  the  said  wards,  by  the  District  Court  of  the 

District  of according  to  the  Rules  in  that 

behalf,  is  required  to  give  security  for  the  performance  of  the  said  trust. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above  bounden 
A.B.,  shall  faithfully  perform  the  said  trust  and  that  he  or  his  executors 
or  administrators  will,  when  the  said  wards  respectively  become  of  the 
full  age  of  twenty-one  years,  or  whenever  the  said  guardianship  shall 
be  or  is  determined,  or  sooner,  if  thereunto  required  by  the  said  District 
Court,  render  to  each  of  the  said  wards  or  to  their  respective  executors 
or  administrators  a  true  and  just  account  of  all  goods,  moneys,  Interests, 
rents,  profits,  property  or  other  estate  of  such  wards  which  shall  have 
come  or  which  might  but  for  his  default  have  come  Into  the  hands  or 
possession  or  under  the  control  of  the  said  A.B.,  and  will  thereupon 
exhibit  under  oath  and  render  into  the  said  court  for  audit  and  allow- 
ance, a  just  and  full  account  of  his  guardianship,  and  will  thereupon 
without  delay,  deliver  and  pay  over  to  each  and  every  of  the  said  wards 
or  to  his  or  their  executors  or  administrators,  the  estate  or  the  sum  or 
balance  of  money  which  may  be  or  should  but  for  his  default  be  in  the 
hands  or  possession  or  under  the  control  of  him  the  said  A.B.,  belong- 
ing to  the  said  ward  or  wards,  deducting  therefrom  and  retaining  such 
reasonable  sum  for  the  expenses  and  charges  of  him  the  said  A.B.,  as 
such  guardian  as  by  the  said  court  or  by  the  judge  thereof  shall  have 
been  allowed,  then  this  obligation  to  be  void,  or  else  to  remain  hi  full 
force  and  virtue. 
Signed,  sealed  and  delivered 

the    above    named    A. 

and  M.N.,  in  the  presence 

A.B (L.S.) 

K.L (L.S.) 

M.N (L.S.) 


ivered  by  ^ 
L.B.,  K.L.,  V 
ence  of  J 
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FORM  11. 

Rule  14. 

AFFIDAVIT  OF  JUSTIFICATION   BY   SURETIES. 

In  the  District  Court  of  the  District  of 

In  the  estate  of deceased. 

We,  C.D.,  of  the of in  the 

Province  of  Alberta,  yeoman,  and  E.F.,  of  the 

of in  the  Province  of  Alberta,  esquire,  severally 

make  oath  and  say  that  we  are  the  proposed  sureties  on  behalf  of  the 

intended  administrator  of  the  property  (or  as  the  case  may  be)  of 

deceased,  in  the  within  bond  named,  for  the  faithful 

administration  of  the  said  property  (or  as  the  case  may  be)  of  the  said 
deceased;  and  I,  the  said  C.D.,  for  myself  make  oath  and  say  that  I 

reside  at  the of ,  in  the 

Province  of  Alberta,  and  own  property  within  the  said  province  to  the 
value  of dollars  over  and  and  above  all  encum- 
brances thereon,  and  exemptions  from  seizure  allowed  by  law  and  over 
and  above  a  sum  sufficient  to  pay  my  just  debts  and  every  other  sum 
for  which  I  am  now  bail,  or  for  which  I  am  liable  as  surety  or  endorser 
or  otherwise,  and  am  of  the  full  age  of  twenty-one  years ;  and  I,  the  said 

E.F.,  for  myself  make  oath  and  say  that  I  reside  at  the 

of ,  in  the  said  province,  and  own  property 

within  the  said  province  to  the  value  of dollars 

over  and  above  all  encumbrances  and  exemptions  from  seizure  allowed 

by  law  and  over  and  above  a  sum  sufficient  to  pay  my  just  debts  and 

every  other  sum  for  which  I  am  now  bail  or  for  which  I  am  liable  as 

surety  or  endorser  or  otherwise,  and  am  of  the  full  age  of  twenty-one 

years. 

The  above  named  deponents,  C.D.  and 

E.F.,  were  severally  sworn  the 

day  of 

A.D.  19 at  the 

of in  the  Province  of 

Alberta. 

Before  me, 


A  Commissioner,  etc. 
Note. — This  form  may  "be  changed  to  suit  a  guardianship  bond. 


FORM  12. 
Rule  14. 

AFFIDAVIT  OF  EXECUTION. 

In  the  District  Court  of  the  District  of 

Canada 
Province  of  Alberta. 

In  the  estate  of deceased. 

I ,  of 

in  the  Province  of make  oath  and  say  as 

follows: 

1.  I  was  personally  present  and  did  see 

named  in  the instrument  who  is  personally 

known  to  me  to  be  the  person  named  therein  duly  sign  and  execute  the 
same  for  the  purposes  named  therein. 

2.  The  same  was  executed  at  the in  the 

and  I  am  the  subscribing  witness  to  the  execution 

thereof  by  the  said I  personally  know  the 
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said and  (he  or  each  of  them)  in  my  belief  is  of 

the  full  age  of  twenty-one  years. 
Sworn  at in  the 

Province   of 

this , 

day  of 

19 

Before  me, 


A  Commissioner,  etc. 

Note. — In  the  affidavit  verifying  the  signatures  of  infants,  e.g.,  the 
election  of  guardians,  the  age  of  each  infant  should  "be  deposed  to, 
stating  the  date  of  birth. 


FORM  13. 
Rule  18. 
CAVEAT. 

In  the  District  Court  of  the  District  of 

Let  nothing  be  done  in  the  estate  of  A.B.,  late  of 

in  the  Province  of  Alberta  (merchant),  deceased,  unknown  to  C.D.,  of 

the in  the  said 

province  (grocer),  (or  unknown  to  H.T.,  of  the of 

in  the  said  province,  the  solicitor  of  CM).,  of  the 

of in  the  said  province). 

The  said  C.D.,  is  the  natural  and  lawful  son  of  the  said  deceased  (or 
as  the  case  may  be). 

The  grounds  on  which  this  caveat  is  entered  are  (state  fully). 

Dated  at  the of in  the 

Province  of  Alberta,  this day  of 

A.D.  19 

C.D.,  of (P.O.  Address). 

or  H.T.,  solicitor  for  C.D.,  Esq (P.O.  Address). 

Note. — Rule  18  requires  that  a  caveat  be  accompanied  by  an  affidavit 
of  statutory  declaration. 


FORM  14. 

LETTERS   OF  ADMINISTRATION. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Be  it  known,  that  on  the day  of 

A.D.  19 letters  of  administration  of  all  and  singular  the  property 

(or  as  the  case  may  be  if  grant  is  limited)  of late  of 

the of ,  in  the  District 

of who  died  on  or  about  the 

day  of 19 at intestate 

and  had  at  the  time  of  his  death  a  fixed  place  of  abode  at  the 

of in  the  Province  of  Alberta  (or  as  the  case  may 

be),  (if  out  of  Alberta,  add:  "but  had  at  such  time  property  in  the  Dis- 
trict of .,")  were  granted  by  the  District  Court  of 

the  District  of to 

of in  the  Province  of  Alberta,  the  lawful  widow 

(or  as  the  case  may  be)  of  the  said  intestate,  she  having  been  first  sworn 
faithfully  to  administer  the  same  by  paying  his  just  debts  and  all  taxes 
and  duties  payable  in  respect  of  his  estate  and  by  distributing  the 
residue  (if  any)  of  his  property  according  to  law,  and  to  exhibit  under 
oath  a  true  and  perfect  inventory  of  all  and  singular  the  said  property, 
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and  to  render  a  just  and  true  account  of  his  administration  and  to  sur- 
render these  letters  of  administration  whenever  required  by  law  so 
to  do. 


(SEAL)  Clerk  of  the  Court. 


FORM  15. 

LETTEBS    OP    ADMINI8TBATION    WITH    WILL   ANNEXED. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Be  it  known  that ,  late  of  the 

of in  the  Province  of  Alberta 

deceased,  who  died  on  or  about  the day  of 

19 at and  who  at  the  time  of  his  death 

had  a  fixed  place  of  abode  at  the of 

in  the  said  District  of (or  "had  no  fixed  place  of 

abode  in  Alberta,  but  had  at  such  time  property  in  the  said  District  of 

" )  made  and  duly  executed  his  last  will  and 

testament  (with codicils) ,  and  did  therein  name 

.of  the of 

in,  etc executor  thereof  (or  named  no  executor 

therein),  a  true  copy  of  which  said  last  will  and  testament  is  hereunder 
written  (or  true  copies  of  which  said  last  will  and  testament,  and.... 

codicils  are  hereunder  written) ,  and  be  it  further  known 

that  on  the day  of A.D.  19 , 

letters  of  administration,  with  the  said  will  (and codicils) 

annexed  of  all  and  singular  the  property  (or  as  the  case  may  be,  if 
grant  is  limited)  of  the  said  deceased  were  granted  by  the  District  Court 

of  the  District  of to of 

the of in  the  District 

of (insert  the  character  in  which  the  grant  is 

taken,  and  if  executor  has  renounced,  state  the  fact)  he  the  said 

having  previously  been  sworn  well  and  faithfully 

to  administer  the  same  according  to  the  tenor  of  the  said  will,  by  paying 
the  just  debts  of  the  deceased,  all  taxes  and  duties  payable  in  respect  of 
his  estate  and  the  legacies  contained  in  his  will  (or  will  and  codicil)  so 
far  as  the  same  shall  thereunto  extend  and  the  law  bind  him,  and  by 
•distributing  the  residue  (if  any)  of  the  property  according  to  law,  and 
to  exhibit  under  oath  a  true  and  perfect  inventory  of  all  and  singular 
the  property  of  the  said  deceased  and  to  render  a  true  and  just  account 
of  his  administration  and  to  surrender  these  letters  of  administration 
whenever  required  by  law  so  to  do. 


(SEAL)  Clerk  of  the  Court. 


FORM  16. 

PROBATE. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Be  it  known  that  on  the day  of A.D.  19 

the  last  will  and  testament  [or  the  last  will  and  testament  with  (state 

number)  codicils]  of late  of  the 

of in  the 

who  died  on  or  about  the day  of 

A.D.  19 at and  who  at  the  time  of  his 

death  had  a  fixed  place  of  abode  at in  the  said  Dis- 
trict of (or  as  the  case  may  be.    If  out  of  Alberta, 
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add:  "but  had  at  such  time  property  in  the  said  District  of 

")  was  proved  and  registered  in  the  said  District  Court,  a  true 

copy  of  which  said  last  will  and  testament  (with  codicils,  if  the  case  is 
so)  is  hereunder  written,  and  that  the  administration  of  all  and  singular 
the  property  of  the  said  deceased,  and  any  way  concerning  his  will  was 

granted  by  the  aforesaid  court  to of 

the of in 

the the  sole  executor  (or  as  the  case  may  "be) 

named  in  the  said  will  (or  codicil),  he  having  been  first  sworn  well  and 
faithfullvto  administer  the  same  by  paying  the  just  debts  of  the 
deceasedj^hl  taxes  and  duties  payable  in  respect  of  his  estate  and  the 
legacies  contained  in  his  will  (or  will  and  codicils)  so  far  as  he  is  there- 
unto bound  by  law,  and  by  distributing  the  residue  (if  any)  of  the 
property  according  to  law,  and  to  exhibit  under  oath  a  true  and  perfect 
inventory  of  all  and  singular  the  said  property,  and  to  render  a  just  and 
true  account  of  his  (or  their)  executorship  and  to  surrender  this  grant 
whenever  required  by  law  so  to  do. 


(SEAL)  Clerk  of  the  Court. 


FORM  17. 

DOUBLE  PBOBATE. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Whereas  on  the day  of 

A.D.  19 ,  the  last  will  and  testament  (or  the  last 'will  and  testa- 
ment and codicils)  of late 

of  the of in  the 

Province  of  Alberta,  who  died  on  or  about  the day 

of A.D ,  at and  who 

at  the  time  of  his  death  had  a  fixed  place  of  abode  at , 

in  the  Province  of  Alberta  (or  as  the  case  may  be.    If  out  of  Alberta, 

add:  "but  had  at  such  time  property  in  the  said  District  of 

")was  proved  and  registered  in  the  said  District  Court,  a 

true  copy  of  which  said  last  will  and  testament  is  hereunto  annexed  (or 
true  copies  of  which  said  last  will  and  testament  and  codicils  are  here- 
unto annexed),  and  that  the  administration  of  all  and  singular  the 
property  of  the  said  deceased,  and  any  way  concerning  his  will,  was 

granted  by  the  aforesaid  court  to of 

,  in  the  Province  of  Alberta , 

one  of  the  executors  named  in  the  said  will  (or  codicil).    Power  being 

reserved  of  making  the  like  grant  to of 

the of   In  the 

Province  of  Alberta,  the  other  executor  named  in  the  said  will  when 

he  should  apply  for  the  same.    Be  it  therefore  known  that  on  the 

day  of A.D.  19 the  said 

will  of  the  said  deceased  was  also  proved,  and  that  the  like  administra- 
tion of  all  and  singular  the  property  of  the  said  deceased,  and  any  way 

concerning  his  will,  was  granted  to  the  said he 

having  been  first  duly  sworn  well  and  faithfully  to  administer  the  same 
by  paying  the  just  debts  of  the  deceased,  all  taxes  and  duties  payable  in 
respect  of  his  estate  and  the  legacies  contained  in  his  will,  (or  will  and 
codicil)  so  far  as  he  is  thereunto  bound  by  law,  and  by  distributing  the 
residue  (if  any)  of  the  property  according  to  law,  and  to  exhibit  under 
oath  a  true  and  perfect  inventory  of  all  and  singular  the  said  property 
and  to  render  a  just  and  true  account  of  his  executorship  and  to  surren- 
der this  grant  whenever  required  by  law  so  to  do. 


(SEAL)  Clerk  of  the  Court. 
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FORM  18. 
LETTERS    OF    GUARDIANSHIP. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Whereas  A.B.,  of,  etc.,  by  application  to  the  said  court,  did  set  forth 
that  C.F.,  late  of,  etc.,  (recite  as  in  application),  and  whereas  the  said 

has  applied  that  he  might  be  appointed  guardian 

of  the  persons  and  estates  of  the  said  infants,  pursuant  to  tfc|  Rules  in 
that  behalf,  and  that  letters  of  guardianship  might  be  granted  to  him 
by  the  said  court. 

Be  it  known  that  on  the day  of 

A.D.  19 ,  the  said  A.B.  was  appointed  guardian  of  the  persons  and 

estate  of  them  the  said  E.F.  and  G.H.  and  these  letters  of  guardianship 
are  accordingly  granted  by  the  said  court  to  the  said  A.B.,  with  power 
and  authority  to  him  to  do  all  such  acts,  matters  and  things  as  a 
guardian  may  or  ought  to  do,  under  and  by  virtue  of  any  law  in  force 
in  Alberta,  relating  to  minors  and  their  property,  he  the  said  A.B.  hav- 
ing been  first  bound  as  required  by  law  to  perform  the  said  trust  and 
having  been  duly  sworn  to  faithfully  perform  the  trust  of  guardianship 
and  that  he  will  when  his  wards  respectively  become  of  the  full  age  of 
twenty-one  years,  or  whenever  the  said  guardianship  is  determined,  or 
sooner  if  thereto  required  by  the  said  District  Court  or  by  a  judge 
thereof,  render  to  his  wards,  or  to  their  executors  or  administrators  a 
true  and  just  account  of  all  goods,  moneys,  interest,  rents,  profits, 
property,  or  other  estate  of  the  said  wards  which  shall  have  come  or 
which  might  but  for  his  default  have  come  into  his  hands  or  possession 
or  under  his  control,  and  will  thereupon  without  delay  deliver  and  pay 
over  to  his  said  wards  or  to  their  executors  or  administrators  the  estate 
or  the  sum  or  balance  of  money  which  may  be  in  his  possession  or  under 
his  control  belonging  to  his  wards,  deducting  therefrom  and  retaining 
such  reasonable  sum  for  his  expenses  and  charges  as  shall  upon  an  audit 
of  his  accounts  be  allowed  by  the  court  or  a  judge,  and  will  surrender 
these  letters  of  guardianship  to  the  court  whenever  so  required  by  the 
court  or  a  judge  thereof. 


(SEAL)  Clerk  of  the  Court. 


FORM  19. 

EXEMPLICATION   OF  LETTERS   OF   ADMINISTRATION. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Be  it  known  that  upon  search  being  this  day  made  in  the  District 

Court  of  the  District  of it  plainly  appears  that  on 

the day  of A.D , 

letters  of  administration  of  all  and  singular  the  property  of 

who  died  at on  or  about  the 

of ,19 and  had 

at  the  time  of  his  death  a  fixed  place  of  abode  at 

in  the  said  District  of were  granted  to 

of  the of 

in  the  said  Province  of  Alberta,  and  which  said  letters  of  administration 
now  remain  on  record  in  the  said  District  Court.  The  true  tenor  of  the 
said  letters  of  administration  is  in  the  words  following,  to  wit:  (Here 
the  letters  of  administration  are  to  be  recited  verbatim). 

In  faith  whereof  these  letters  testimonial  are  issued. 

Given  at  the of 

in  the  Province  of  Alberta,  this day  of,  etc. 

(SEAL)  Clerk  of  the  Court. 


RULES    OF    COURT  2O9 

FORM  20. 

Rule  6. 
RENUNCIATION  OF  ADMINISTBATION    (WITHOUT  WILL). 

In  the  District  Court  of  the  District  of 

Whereas  A.B.,  late  of  the of 

in  the  District  of deceased,  died  on  or  about 

the day  of 19 

intestate  (a  widower)  and  had  at  the  time  of  his  death  a  fixed  place  of 

abode  at  the of ,  in  the  said 

District  of and  whereas  I,  C.D.,  of  the 

of in  the  Province  of  Alberta 

am  his  (state  relationship  according  to  table  of  kin- 
ship). 

Now  I,  the  said  C.D.,  do  hereby,  expressly  renounce  all  my  right  and 
title  to  letters  of  administration  of  the  property  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 

day  of ,19 

Signed,  sealed  and  delivered  by  ^ 

the  above  named V 

in  the  presence  of  j 


C.D.  (L.8.) 

N.B. — An  affidavit  of  execution  required. 


FORM  21. 
Rules  1  and  8. 

RENUNCIATION  OF  PROBATE  OR  LETTERS  OF  ADMINISTRATION   WITH   WILL 

ANNEXED. 

In  the  District  Court  of  the  District  of  ............................. 

Whereas  ...........................  ,  late  of  ....................... 

in  the  District  of  ..........................  deceased,  died  on  or  about 

the  .......................  day  .......................  19  .......  in  the 

said  District  of  ........................  and  whereas  he  made  and  duly 

executed  his  will,  bearing  date  the  ................  day  of  ............. 

19  ......  ,  (or  will  with  .................  codicils,  the  said  will  bearing 

date  .......................  and  the  said  codicils  bearing  date,  etc.)  , 

and  thereof  appointed  me  executor  (or  as  the  case  may  be)  as  I  am 
informed  and  believe. 

Now  I,  ............................  do  hereby  declare  that  I  have  not 

intermeddled  in  the  estate  of  the  said  ......................  ,  deceased, 

and  will  not  hereafter  intermeddle  therein,  and  I  do  hereby  expressly 
renounce  all  my  right  and  title  to  the  probate  and  execution  of  the  said 
will  (and  codicils  if  any)  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  ....... 

........  day  of  .....................  19  ...... 

Signed,     sealed     and      delivered  ) 

by    the    above    named  ........  [ 

In  the  presence  of  ) 


Note.  —  The  above  form  may  be  varied  when  the  renunciation  is  by  the 
widow  or  other  person  entitled  to  administration  with  the  will  an- 
nexed. In  each  case  there  must  be  an  affidavit  of  execution  proving 
inter  alia  the  age  of  the  person  executing  the  renunciation. 

An  executor  who  has  intermeddled  in  an  estate  will  not  be  allowed  to 
renounce. 
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FORM  22. 

EXEMPLIFICATION"   OF  PROBATE   OB  OF   ADMINISTRATION   WITH   THE  WIU. 

ANNEXED. 

Canada 
Province  of  Alberta. 

In  the  District  Court  of  the  District  of 

Be  it  known  that  upon  search  being  this  day  made  in  the  District 

Court  of  the  District  of it  plainly  appears  that  on 

the day  of 19 

the  last  will  and  testament  (with codicils)  of 

late  of  the of in  the 

District  of ,  in  the  Province  of  Alberta 

deceased,  who  died  at on  or  about  the 

day  of 19 and  had  at  the  time  of  his 

death  a  fixed  place  of  abode  at  the of 

in  the  Province  of  Alberta  (or  as  the  case  may  "be)  was  proved  by 

of  the of in  the  Province  of 

Alberta ,  the  executor  therein  named,  or  that  on 

the day  of 19 

letters  of  administration  with  the  last  will  and  testament  (and 

codicils)  annexed,  of  the  property  of late 

of were  granted  to 

of  the of in  the  Province  of 

Alberta ,  and  which  said  probate  (or  letters 

of  administration)  now  remains  of  record  in  the  said  District  Court. 

The  true  tenor  of  the  said  probate  (or  letters  of  administration  with 
the  will  annexed)  is  in  the  words  following,  to  wit:  (here  let  grant  "be 
recited  verbatim) 

In  faith  whereof  these  letters  testimonial  are  issued. 

Given  at  the of 

in  the  Province  of  Alberta,  this day  of 

19.. 


(SEAL)  Clerk  of  the  Court. 


FORM  23. 
Rule  13. 

ADVERTISEMENT — NOTICE  OF  APPLICATION   FOR  LETTERS   OF  GUARDIANSHIP. 

This  advertisement  is  not  to  exceed  4  inches  single  column. 
NOTICE. 

In  the  District  Court  of  the  District  of 

In  the  matter  of  the  guardianship  of the 

infant  child  of late  of  the 

of Alberta, deceased. 

Notice  is  hereby  given  that  an  application  will  be  made  to  the  above 

court  at on the 

day  of 19 at  10  o'clock  a.m.,  or  so  soon 

thereafter  as  the  application  can  be  heard  for  the  grant  of  letters  of 

guardianship  of  the  above  named  infant  to of  the 

of the  maternal  uncle  (or  as  the  case 

may  be)  of  the  said  infant. 

Dated  at 

this 

of..  ..19.... 


The  applicant,  or 
Solicitors  for  the  applicant. 
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FORM  24. 

ADVERTISEMENT — NOTICE  TO  CREDITORS   AND  CLAIMANTS. 

This  advertisement  is  not  to  exceed  4  inches  single  column  in  any 

newspaper. 

NOTICE. 

In  the  estate  of late  of 

(occupation), deceased. 

Notice  is  hereby  given  that  all  persons  having  claims  upon  the  estate 

of  the  above  named who  died  on  the 

day  of A.D are  required  to  file  with 

by  the 

day  of a  full  statement  duly  verified  of  their 

claims  and  of  any  securities  held  by  them,  and  that  after  that  date  the 
executors  will  distribute  the  assets  of  the  deceased  among  the  parties 
entitled  thereto  having  regard  only  to  the  claims  of  which  notice  has 
been  so  filed  or  which  have  been  brought  to  their  knowledge. 

Dated  this..  day  of 19 
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Solicitor  for  the  executors,  or 

the  executors,  etc. 
Address . . 


FORM  25. 
Rule  61. 

AFFIDAVIT  OF  AGENT  AS  TO  PLIGHT  AND  CONDITION 
(DEPOSIT  OF  LIVING  PERSON'S  WILL) 

In  the  District  Court  of  the  District  of 

I,  A.B.,  of solicitor,  make  oath  and  say 

as  follows: 

That  the  sealed  packet  that  I  produce  for  the  purpose  of  the  same 
being  deposited  for  safe  custody  in  the  office  of  the  clerk  of  the  District 

Court  of  the  District  of and  on  the  back  of  which 

I  have  signed  my  name,  is  now  precisely  in  the  same  plight  and  con- 
dition as  when  received  by  me  from  the  hands  of  CM).,  of 

Sworn  at in  the 

Province   of 

day  of 

19 

Before  me, 

(Signed) A.B. 


FORM  26. 
Rule  61. 

AFFIDAVIT  OF  AGENT  AS  TO  HANDWRITING 
(DEPOSIT  OF  LIVING  PERSON'S  WILL) 

In  the  District  Court  of  the  District  of 

I,  A.B.,  of ,  solicitor,  make  oath  and  say 

as  follows: 

1.  That  the  signature at  the  foot  of  the 

endorsement  on  the  packet  containing  the  last  will  of  C.D.  and  wit- 
nessed by  me  is  in  the  proper  handwriting  of  the  said  CM),  and  was  by 

him  signed  in  my  presence  on  the day  of 

19 

2.  That  the  signature  thereto  is  in  the  proper  handwriting  of  me, 
this  deponent. 

Sworn  at in  the 

Province  of 

day  of 

19 

Before  me, 

(Signed) A.B. 
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FORM  27. 
Rule  61. 

MINUTE  OF  RECEIPT  OF  LIVING  PERSON'S  WILL 
(DEPOSITED  BY  TESTATOR). 

In  the  District  Court  of  the  -District  of 

Personally  appeared  A.B.,  of who  produced  a 

sealed  packet  which  he  declared  to  contain  his  last  will  and  testament 

with  an  endorsement  thereon  in  the  words  and  figures 

following,  to  wit: — 

"The day  of 19 

"This  sealed  packet  contains  the  last  will  and  testament  of  A.B.,  of 

bearing  date  the day  of 

19 and  the  same  was  brought  into  the 

office  of  the  clerk  of  the  court  of  the  District  of 

by  me  for  safe  custody,  there  to  remain  deposited  until  after  my  de- 
cease, unless  previously  withdrawn  by  me  in  person,"  and  subscribed 
in  his  own  handwriting  as  he  then  acknowledged.  And  he  then  declared 
that  he  deposited  the  said  sealed  packet  in  the  office  of  the  clerk  of  this 
court  for  safe  custody,  whereupon  the  said  packet  was  received  and 
deposited  in  the  office  of  the  clerk  of  this  court  accordingly. 

Dated  the ...day  of 19 

(Sgd.) W.F. 

Clerk  of  the  Court. 


FORM  28. 
Rule  61. 

MINUTE  ON  RECEIPT  OF  LIVING  PERSON'S  WILL 
(DEPOSITED  BY  AGENT). 

In  the  District  Court  of  the  District  of 

Personally  appeared  A.B.,  of ,  solicitor,  who 

produced  a  sealed  packet  which  he  declared  to  contain  the  last  will  and 

testament  of  C.D.,  of with  an  endorsement 

thereon  in  the  words  and  figures  following,  to  wit: — 

"The day  of 19 

"This  sealed  packet  contains  the  last  will  and  testament  (with 

codicils)  of  me,  C.D.,  of bearing  date  the 

day  of 19 and 

I  authorize  A.B.  of solicitor,  to  deposit  the 

same  for  safe  custody  in  the  office  of  the  clerk  of  the  court  of  the 

District  of ,  there  to  remain  deposited  until 

after  my  decease,  unless  previously  withdrawn  by  me  in  person,"  and 
subscribed  in  his  own  handwriting  as  he  then  acknowledged. 

And  he  then  declared  that  he  deposited  the  said  sealed  packet  in  the 
office  of  the  clerk  of  this  court  for  safe  custody,  whereupon  the  said 
packet  was  received  and  deposited  in  the  office  of  the  clerk  of  this  court 
accordingly. 

Dated  the day  of 19 

(Sgd.) 

Clerk  of  the  Court. 


FORM  29. 

MINUTE   ON    OPENING   WILL   DEPOSITED   DURING   TESTATOR'S   LIFETIME. 

In  the  District  Court  of  the  District  of 

In  the  estate  of  A.B.,  deceased. 

Appeared  before  the  undersigned  clerk  of  the  court  of  the  District  of 

X.Y.,  of who  alleged  that  A.B., 

late  of..  died  on the 
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day  of 19 ,  and 

further  alleged  that  he  was  the  executor  named  in  the  will  of  A.B., 

bearing  date  the day  of 

19 which  will  had  been  deposited  in  the  office  of  the  clerk  of  the 

court  of  the  District  of by  the  deceased  in  his 

lifetime  for  safe  custody.    The  undersigned  clerk  of  the  court  of  the 

District  of ordered  that  the  envelope  containing 

the  said  will  be  opened  that  the  appearer  might  be  sworn  as  the  execu- 
tor named  therein. 

Dated  the day  of ,  19 

(Sgd.) W.F. 

Clerk  of  the  Court. 


FORM  30. 
Rule  24. 

OATH  OF  EXECUTOR  FOB  BE-SEALING  PBOBATE. 

In  the  District  Court  of  the  District  of 

In  the  matter  of  the  estate  of 

late  of 

deceased. 

I,  (or  we) of 

make  oath  and  say: 

1.  That  the  deceased  died  on  the 

day  of * A.D.  192 ,  at  the of 

in  the of In 

which  place had  lived  for years,  and  upwards,  and 

where had fixed  place  of  abode,  and  was  domiciled,  and 

that  he  had  at  such  time  property  in  the  District  of 

and  that the executor  named  in 

will, and  duly  proved  the 

same  in on  the day 

of ,  A.D.  192 

2.  That applying  for  the of 

the  will  so  granted  to and  herewith  produced 

to  be  re-sealed  in  this  court  in  respect  of  the  property  of  the  said 
deceased  in  the  Province  of  Alberta. 

3.  That  below  is  set  forth  to  the  best  of knowledge, 

information  and  belief,  a  true  inventory  and  valuation  of  all  of  the 
property  of  the  said  deceased  in  the  Province  of  Alberta  at  the  time 
of death,  so  far  as can  at  present  ascertain. 

(Insert  the  inventory  and  valuation  above  referred  to.) 

Sworn  before  me  at } 

in  the  Province  of  Alberta,  this > 

day  of 192 ) 


A  Commissioner,  Notary  Public 
or  Justice  of  the  Peace. 


FORM  31. 
Rule  24. 

OATH  LEADING  TO  BE-SEALING  LETTEBS  OF  ADMIIHBTBATION. 


In  the  District  Court  of  the  District  of 

In  the  matter  of  the  estate  of 

late  of ,  deceased. 

I,  (or  we) of 

make  oath  and  say: 

1.  That  the  deceased  died  on  the day  of. . . 

A.D.  192 at  the of . .  .  .in  the. 
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of in  which  place had  lived  for years, 

and  upwards,  and  was  domiciled,  and  that  .  .he  had  at  such  time  pro- 
perty in  the  said  District  of and  that 

the  administrator  of estate,  duly  appointed  by  letters  of 

administration  granted  to by  the Court 

of the day  of A.D.  192 

2.  That applying  for  the  letters  of  administration 

so  granted  to and  herewith  produced  to  be  re-sealed 

in  this  court  in  respect  of  the  property  of  the  said  deceased  in  the 
Province  of  Alberta. 

3.  That  below  is  set  forth  to  the  best  of knowledge,  infor- 
mation and  belief,  a  true  inventory  and  valuation  of  all  of  the  property 

of  the  said  deceased  in  the  Province  of  Alberta  at  the  time  of 

death,  so  far  as can  at  present  ascertain. 

(Insert  the  inventory  and  valuation  above  referred  to.) 

Sworn  before  me  at 

in  the  Province  of  Alberta,  this 

day  of ,  192 


Commissioner,  Notary  Public 
or  Justice  of  the  Peace. 


FORM  32. 

Rule  30. 

FORM  OF  RELEASE. 

In  the  District  Court  of  the  District  of 

In  the  matter  of  the  estate  of deceased. 

Know  all  men  by  these  presents  that  I 

of in  the of 

do  hereby  acknowledge  that  I  have  received  from 

the  legal  personal  representative  of  the  above  named  estate  satisfactory 
accounting  of,  and  full  payment  and  satisfaction  of  all  sums  of  money 
and  benefits  accrued  to  me  from  the  said  estate; 

And  therefore  I  do  hereby  release  and  forever  discharge  the  said 
legal  personal  representative  of  the  said  estate,  his  heirs,  successors, 
executors,  administrators  and  assigns  from  all  claims  and  demands 
against  the  said  estate  and  the  assets  thereof,  and  touching  and  con- 
cerning the  management  and  disposition  of  the  said  estate  to  the  day 
of  the  date  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand   and  seal  this 

day  of A.D.  19 

Signed,  sealed  and  delivered  by  the 

said 

in  the  presence  of 


FORM  33. 

Rule  30. 

AFFIDAVIT  OF  ATTESTATION  OF  A  RELEASE. 

I 

of in  the of 

make  oath  and  say: 

1.  That  I  was  personally  present  and  did  see 

named  in  the  (within  or  annexed)  Release,  who  is 

personally  known  to  me  to  be  the  person  named  therein,  duly  sign  and 
execute  the  same  for  the  purposes  named  therein; 
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2.  That  the  same  was  executed  at 

in  the and  that  I  am  the  subscribing  witness 

thereto; 

3.  That  I, know  the 

said and is  in  my  belief  of  the 

full  age  of  twenty-one  years. 

Sworn  before  me  at ~\ 

in  the I 

this day  of ( 

A.D.  19.. 
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Signature. 


SCHEDULE  2. 
CLERK'S  TARIFF. 

The  following  fees  shall  be  paid  clerks  for  services  and  duties  per- 
formed in  probate,  administration  and  guardianship  matters: 

1.  Receiving,  examining  and  filing  papers  entering,  applica- 
tion for  administration,  guardianship  or  probate,  attending 
Judge  with  same,  giving  and  receiving  all  notices,  issuing 
grant  or  letters  and  recording,  where  the  value  of  all  the 
property,  real  and  personal,  with  the  Province  of  Alberta, 
after  deducting  all  debts  and  liabilities,  against  the  same,  is 

(a)  $1,000.00   or  under '. $10.00 

(&)  Over    $1,000.00 10.00 

And   in  addition  thereto  $2.00   per  thousand   or  fraction 
thereof. 

la.  On  rejection  of  an  application  after  the  first,  to  be  dis- 
pensed with  in  the  discretion  of  the  judge 1.00 

16.  For  setting  special  oaths  or  affidavits  to  lead  to  grant  or 

re-seajing 1.00 

2.  Search .25 

3.  On  every  Certificate  not  otherwise  provided  for .50 

4.  Exemplification,  5  folios 1.00 

4a.  Comparing  for  certifying  copies  of  any  documents,  5  folios        1.00 

Each  additional  folio  or  fraction  thereof .10 

5.  Receiving,  entering  and  filing  caveat .50 

6.  For  each  notice  of  caveat .25 

7.  On  every  order,  other  than  the  fiat  or  order  for  issue  of 
letters  or  grant .50 

8.  For  copy  or  extract  from  any  paper,  document  or  record, 

per  folio  or  fraction  thereof .10 

9.  For  taxing  costs  and  granting  certificates  in  non-conten- 
tious business   .50 

10.  On  every  audit  by  judge  or  clerk  where  the  total  of  the  ac- 
counts to  be  audited  is  under  $1,000.00,  $1.00  per  hour,  but 
not  more  than  $2.00  on  any  day. 

11.  On  every  audit  by  judge  or  clerk  where  such  total  exceeds 
$1.000.  but  is  under  $10,000,  $1.00  per  hour,  but  not  to  ex- 
ceed $5.00  on  any  day. 

12.  On  every  audit  by  judge  or  clerk  where  such  total  exceeds 
$10.000  but  is  under  $50,000,  $1.50  per  hour,  but  not  to  ex- 
ceed $6.00  on  any  day. 

13.  On  every  audit  by  judge  or  clerk  where  such  total  exceeds 
$50.000,  $2.00  per  hour,  but  not  to  exceed  $10.00  on  any  day. 

14.  Ancillary  letters  and  re-sealing  grants — same  as  in  case  of 
original  grant. 

15.  Depositing  will  of  living  persons  and  receipt  for  same 3.00 

16.  Drawing  and  entering  minute  of  clerk .50 

17.  Withdrawal  of  will  and  incidental  services..  1.00 
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18.  For  services  not  herein  provided  for  specially,  the  same  fee 
as  is  provided  for  similar  services  by  the  general  tariff  of 
clerk's  fees,  contained  in  the  Consolidated  Rules  of  the  Su- 
preme Court. 

19.  Preparing  copies  of  papers  for  use  of  Official  Guardian,  up 

to  10  folios $    2.00 

Every  folio  over  10,  or  fraction  thereof .10 

(When  copies  are  prepared  by  a  solicitor,  the  fees  shall  be 
allowed  to  him  by  the  clerk  on  taxation.) 

20.  Preparing  Grant  of  Probate,  Letters  of  Administration  and 

Guardianship,  up  to  5  folios .50 

An  additional  lOc  per  folio  for  all  over  5  folios. 

21.  For  services  under  Rule  3,  sub-clauses  2,  3  and  4,  where 
the  estate  is  of  a  net  value  of: 

(a)  $1,000.00  or  under 1.00 

(&)  Over   $1,000.00 2.00 

22.  For  executing  releases  under  Rule  951,  subsection  3,  each 

party 1.00 


SOLICITOR'S  TARIFF. 
COMMON  FORM,  PROBATE,  ADMINISTRATION,  GUARDIANSHIP. 

Preparing  all  papers  to  lead,  and  attending  issue  of  grant  including 
succession  duty  affidavits  and  bond  if  required,  and  advertising  for 
creditors  where  estate  valued  at — 

(a)  Under  $400 $     6.00 

(&)  $400  and  over  and  less  than  $2,000 10.00 

(c)  $2,000  and  over  and  less  than  $3,000 22.50 

(d)  $3,000  and  over  and  less  than  $5,000 30 . 00 

(e)  $5,000  and  over  and  less  than  $15,000 37.50 

(/)    $15,000  and  over  and  less  than  $25,000 60.00 

(g)  $25,000  and  over  and  less  than  $50,000 $0.00 

(7i)  $50,000  and  over  and  less  than  $100,000 100.00 

(i)    $100,000  and  over 200.00 

For  passing  accounts  such  amount  as  the  judge  may  allow. 


DIVORCE  RULES. 

1.  All  actions  for  dissolution  or  nullity  of  marriage  shall  be  com- 
menced by  statement  of  claim. 

2.  The  statement  of  claim  in  divorce  actions  shall  be  served  in  the 
same  manner  as  statements  of  claim  in  other  actions  are  served. 

3.  The  only  parties  to  the  action  shall  be  the  husband  and  wife  unless 
a  judge  shall  otherwise  direct. 

4.  The  rules  relating  to  examination  for  discovery  in  the  General 
Rules  of  Practice  shall  not  apply  to  actions  for  divorce. 

5.  No  decree  absolute  for  a  divorce  shall  be  granted  until  at  least 
three  months  after  a  decree  nisi. 

6.  The  application  for  a  decree  absolute  may  be  made  to  any  judge 
sitting  in  court  upon  at  least  five  days'  notice  to  the  King's  Proctor 
or  the  Attorney  General  and  to  the  defendant  if  there  has  been  a  de- 
fence or  demand  for  notice  filed. 

7.  Except  as  provided  by  these  Divorce  Rules  the  general  rules  of 
procedure  shall  apply  to  divorce  actions. 
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FORM  OF  DECREE   NISI    (DISSOLUTION). 

In  the  Supreme  Court  of  Alberta 

Judicial  District. 

Before  the  Honourable         )  day,  the 

Justice i  day  of 19 

Between : 

A.B.,  Plaintiff, 
and 

C.D.,  Defendant. 

This  action  having  come  on  for  trial  this  day  upon  hearing  the  evi- 
dence adduced  on  behalf  of  the  plaintiff  (and  the  defendant,  if  any) 
and  upon  hearing  counsel  thereon — 

It  is  adjudged  and  decreed  that  the  marriage  had  and  solemnized 

on  the day  of at 

between  the  plaintiff  and  the  defendant 

be  dissolved  by  reason  that  since  the  celebration  thereof  the  said  de- 
fendant has  been  guilty  of  adultery  (and,  if  against  the  husband,  the 
additional  act  or  acts  established)  unless  sufficient  cause  be  shewn 

to  the  court  why  this  decree  should  not  be  made  absolute  within 

months  from  the  making  thereof. 

(Add  any  additional  terms  of  the  Judgment.) 
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Clerk  of  the  Court. 

FORM  OF  DECREE  ABSOLUTE. 

(Title  as  in  foregoing.) 

Upon  application  made  this  day  to  the  court  by  the  plaintiff  and 

upon  hearing  counsel,  and  it  appearing  that  upon  the 

day  of it  was  adjudged  and  decreed  (oa 

above) unless  sufficient  cause  be  shewn  to  the  court 

why  the  said  decree  should  not  be  made  absolute  within 

months  from  the  making  thereof  and  no  such  cause  having  been 
shewn — 

It  is  adjudged  and  decreed  that  the  said  marriage  be  and  the  same 
is  hereby  absolutely  dissolved. 


Cleric  of  the  Court. 


JUDICIAL  DISTRICTS. 
JUDICIAL  DISTRICT  OF  PEACE  RIVER. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  fifth  meridian  line  with  the 
north  boundary  of  the  province,  thence  southerly  along  the  said  fifth 
meridian  line  to  the  north  boundary  of  the  ninety-second  township, 
thence  westerly  along  the  north  boundary  of  the  ninety-second  town- 
ships to  the  line  between  ranges  thirteen  (13)  and  fourteen  (14)  west 
of  the  fifth  meridian,  thence  southerly  along  the  line  between  ranges 
thirteen  (13)  and  fourteen  (14)  west  of  the  fifth  meridian  to  the  north 
boundary  of  the  eightieth  townships,  thence  westerly  along  the  north 
boundary  of  the  eightieth  townships  to  a  line  between  ranges  twenty- 
one  (21)  and  twenty-two  (22)  west  of  the  fifth  meridian,  thence  south- 
erly along  the  line  between  ranges  twenty-one  (21)  and  twenty-two 
(22)  west  of  the  fifth  meridian  to  the  north  boundary  of  the  sixty- 
fourth  townships,  thence  westerly  along  the  north  boundary  of  the 
sixty-fourth  townships  to  the  west  boundary  of  the  province,  thence 
northerly  along  the  west  boundary  of  the  province  to  the  north  boun- 
dary of  the  province,  and  thence  easterly  along  the  north  boundary  of 
the  province  to  the  point  of  commencement. 
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GRANDE  PRAIRIE  SUB-JUDICIAL  DISTRICT  OF  THE  JUDICIAL  DISTRICT 
OF  PEACE  RIVEB. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  northern  boundary  of  the 
sixty-fourth  townships  with  the  western  boundary  of  the  province, 
thence  easterly  along  the  said  northern  boundary  of  the  sixty-fourth 
townships  to  the  line  between  ranges  twenty-one  (21)  and  twenty-two 
(22)  west  of  the  fifth  meridian,  thence  northerly  along  the  said  line 
between  ranges  twenty-one  (21)  and  twenty-two  (22)  west  of  the  fifth 
meridian  to  the  north  boundary  of  the  eightieth  townships,  thence  wes- 
terly along  the  said  north  boundary  of  the  eightieth  townships  to  its 
point  of  intersection  with  the  Peace  River  in  range  twenty-five  (25) 
west  of  the  fifth  meridian,  thence  up  stream  of  the  Peace  River  to  the 
western  boundary  of  the  province,  thence  southerly  along  the  western 
boundary  of  the  province  to  the  point  of  commencement. 

JUDICIAL  DISTRICT  OF  EDMONTON. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  fortieth 
townships  with  the  east  boundary  of  the  province,  thence  northerly 
along  the  said  east  boundary  of  the  province  to  the  north  boundary  of 
the  province,  thence  westerly  along  the  north  boundary  of  the  province 
to  the  fifth  meridian  line,  thence  southerly  along  the  said  fifth  meridian 
line  to  the  north  boundary  of  the  ninety-second  townships,  thence  wes- 
terly along  the  north  boundary  of  the  ninety-second  townships  to  the 
line  between  ranges  thirteen  (13)  and  fourteen  (14)  west  of  the  fifth 
meridian,  thence  southerly  along  the  line  between  ranges  thirteen  (13) 
and  fourteen  (14)  west  of  the  fifth  meridian  to  the  north  boundary  of 
the  eightieth  townships,  thence  along  the  north  boundary  of  the 
eightieth  townships  to  the  line  between  ranges  twenty-one  (21)  and 
twenty-two  (22)  west  of  the  fifth  meridian,  thence  southerly  along  the 
line  between  ranges  twenty-one  (21)  and  twenty-two  (22)  west  of  the 
fifth  meridian  to  the  north  boundary  of  the  sixty-fourth  townships, 
thence  westerly  along  the  north  boundary  of  the  sixty-fourth  townships 
to  the  west  boundary  of  the  province,  thence  southerly  along  the  west 
boundary  of  the  province  to  the  north  boundary  of  the  forty-fourth 
townships,  thence  easterly  along  the  north  boundary  of  the  forty-fourth 
townships  to  the  intersection  thereof  with  the  North  Saskatchewan 
River,  thence  following  the  North  Saskatchewan  River  down  stream  to 
the  most  easterly  point  in  range  twenty-six  (26)  west  of  the  fourth 
meridian  at  which  the  north  boundary  of  the  fiftieth  townships  inter 
sects  the  said  river,  thence  easterly  along  the  north  boundary  of  the 
fiftieth  townships  to  the  line  between  ranges  nineteen  (19)  and  twenty 
(20)  west  of  the  fourth  meridian,  thence  southerly  along  the  line  be- 
tween ranges  nineteen  (19)  and  twenty  (20)  west  of  the  fourth  meri- 
dian to  the  north  boundary  of  the  forty-eighth  townships,  thence  eas- 
terly along  the  north  boundary  of  the  forty-eighth  townships  to  the  line 
between  ranges  fifteen  (15)  and  sixteen  (16)  west  of  the  fourth  meri- 
dian, thence  southerly  along  the  line  between  ranges  fifteen  (15)  and 
sixteen  (16)  west  of  the  fourth  meridian  to  the  north  boundary  of  the 
forty-sixth  townships,  thence  easterly  along  the  north  boundary  of  the 
forty-sixth  townships  to  the  line  between  ranges  twelve  (12)  and  thir- 
teen (13)  west  of  the  fourth  meridian,  thence  southerly  along  the  line 
between  ranges  twelve  (12)  and  thirteen  (13)  west  of  the  fourth  meri- 
dian to  the  north  boundary  of  the  forty-fifth  townships,  thence  easterly 
along  the  north  boundary  of  the  forty-fifth  townships  to  the  line  be- 
tween ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian, 
thence  southerly  along  the  line  between  ranges  ten  (10)  and  eleven 
(11)  west  of  the  fourth  meridian  to  the  north  boundary  of  the  forty- 
fourth  townships,  thence  easterly  along  the  north  boundary  of  the 
forty-fourth  townships  to  the  line  between  ranges  seven  (7)  and  eight 
(8)  west  of  the  fourth  meridian,  thence  southerly  along  the  line  be- 
tween ranges  seven  (7)  and  eight  (8)  west  of  the  fourth  meridian  to 
the  north  boundary  of  the  forty-second  townships,  thence  easterly  along 
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the  north  boundary  of  the  forty-second  townships  to  the  line  between 
ranges  five  (5)  and  six  (6)  west  of  the  fourth  meridian,  thence  south- 
erly along  the  line  between  ranges  five  (5)  and  six  (6)  west  of  the 
fourth  meridian  to  the  north  boundary  of  the  fortieth  townships, 
thence  easterly  along  the  north  boundary  of  the  fortieth  townships  to 
the  eastern  boundary  of  the  province. 

JUDICIAL  DISTRICT  OF  WETASKIWIN. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  thirty- 
sixth  townships  with  the  east  boundary  of  the  Province  of  Alberta, 
thence  northerly  along  the  said  east  boundary  of  the  province  to  the 
north  boundary  of  the  fortieth  townships,  thence  westerly  along  the 
said  north  boundary  of  the  fortieth  townships  to  the  line  between 
ranges  five  (5)  and  six  (6)  west  of  the  fourth  meridian,  thence  north- 
erly along  the  said  line  between  ranges  five  (5)  and  six  (6)  west  of  the 
fourth  meridian  to  the  north  boundary  of  the  forty-second  townships, 
thence  westerly  along  the  said  north  boundary  of  the  forty-second  town- 
ships to  the  line  between  ranges  seven  (7)  and  eight  (8)  west  of  the 
fourth  meridian,  thence  northerly  along  the  said  line  between  ranges 
seven  (7)  and  eight  (8)  west  of  the  fourth  meridian  to  the  north 
boundary  of  the  forty-fourth  townships,  thence  westerly  along  the  said 
north  boundary  of  the  forty-fourth  townships  to  the  line  between 
ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian,  thence 
northerly  along  the  said  line  between  ranges  ten  (10)  and  eleven  (11) 
west  of  the  fourth  meridian  to  the  north  boundary  of  the  forty-fifth 
townships,  thence  westerly  along  the  said  north  boundary  of  the  forty- 
fifth  townships  to  the  line  between  ranges  twelve  (12)  and  thirteen 
(13)  west  of  the  fourth  meridian,  thence  northerly  along  the  said  line 
between  ranges  twelve  (12)  and  thirteen  (13)  west  of  the  fourth  meri- 
dian to  the  north  boundary  of  the  forty-sixth  townships,  thence  wes- 
terly along  the  said  north  boundary  of  the  forty-sixth  townships  to  the 
line  between  ranges  fifteen  (15)  and  sixteen  (16)  west  of  the  fourth 
meridian,  thence  northerly  along  the  said  line  between  ranges  fifteen 
(15)  and  sixteen  (16)  west  of  the  fourth  meridian  to  the  north  boun- 
dary of  the  forty-eighth  townships,  thence  westerly  along  the  said  north 
boundary  of  the  forty-eighth  townships  to  the  line  between  ranges 
nineteen  (19)  and  twenty  (20)  west  of  the  fourth  meridian,  thence 
northerly  along  the  said  line  between  ranges  nineteen  (19)  and  twenty 
(20)  west  of  the  fourth  meridian  to  the  north  boundary  of  the  fiftieth 
townships,  thence  westerly  along  the  said  north  boundary  of  fiftieth 
townships  to  the  North  Saskatchewan  River,  thence  westerly  up  stream 
along  the  North  Saskatchewan  River  to  the  point  where  the  north 
boundary  of  the  forty-first  townships  intersects  with  the  river,  thence 
easterly  along  the  said  north  boundary  of  the  forty-first  townships  to 
its  intersection  with  the  Battle  River,  thence  easterly  down  stream 
along  the  Battle  River  to  its  intersection  with  the  line  between  ranges 
ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian,  thence  southerly 
along  the  said  line  between  ranges  ten  (10)  and  eleven  (11)  west  of 
the  fourth  meridian  to  the  north  boundary  of  the  thirty-eighth  town- 
ships, thence  easterly  along  the  said  north  boundary  of  the  thirty- 
eighth  townships  to  the  line  between  ranges  seven  (7)  and  eight  (8) 
west  of  the  fourth  meridian,  thence  southerly  along  the  said  line  be- 
tween ranges  seven  (7)  and  eight  (8)  west  of  the  fourth  meridian  to 
the  north  boundary  of  the  thirty-sixth  townships,  thence  easterly  along 
the  said  north  boundary  of  the  thirty-sixth  townships  to  the  point  of 
commencement. 

JUDICIAL  DISTRICT  OF  RED  DEEB. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  thirty- 
fourth  townships  with  the  west  boundary  of  the  Province  of  Alberta, 
thence  easterly  along  the  said   north  boundary   of   the   thirty-fourth 
townships  to  its  intersection  with  the  Red  Deer  River  in  range  twenty- 
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one  (21)  west  of  the  fourth  meridian,  thence  northerly  up  stream  along 
the  Red  Deer  River  to  the  mouth  of  Tail  Creek,  thence  northerly  up 
stream  along  Tail  Creek  to  Buffalo  Lake,  thence  north-easterly  along 
the  eastern  shore  of  Buffalo  Lake  to  its  intersection  with  the  north 
boundary  of  section  thirteen  (13),  township  forty-one  (41),  range 
twenty  (20),  west  of  the  fourth  meridian,  thence  easterly  along  the 
north  boundary  of  the  said  section  thirteen  (13)  to  the  line  between 
ranges  nineteen  (19)  and  twenty  (20)  west  of  the  fourth  meridian, 
thence  northerly  along  the  said  line  between  ranges  nineteen  (19)  and 
twenty  (20)  west  of  the  fourth  meridian  to  the  north  boundary  of  the 
forty-first  townships,  thence  westerly  along  the  said  north  boundary  of 
the  forty-first  townships  to  its  intersection  with  the  North  Saskatche- 
wan River,  thence  northerly  down  stream  along  the  North  Saskatche- 
wan River  to  its  intersection  with  the  north  boundary  of  the  forty- 
fourth  townships,  thence  westerly  along  the  north  boundary  of  the 
forty-fourth  townships  to  the  west  boundary  of  the  province,  thence 
southerly  along  the  west  boundary  of  the  Province  of  Alberta  to  the 
point  of  commencement. 

JUDICIAL  DISTRICT  OF  STETTLEB. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  thir- 
tieth townships  with  the  east  boundary  of  the  Province  of  Alberta, 
thence  northerly  along  the  said  east  boundary  of  the  said  province  to 
the  north  boundary  of  the  thirty-sixth  townships,  thence  westerly  along 
the  said  north  boundary  of  the  thirty-sixth  townships  to  the  line  be- 
tween ranges  seven  (7)  and  eight  (8)  west  of  the  fourth  meridian, 
thence  northerly  along  said  line  between  ranges  seven  (7)  and  eight 
(8)  west  of  the  fourth  meridian  to  the  north  boundary  of  the  thirty- 
eighth  townships,  thence  westerly  along  the  north  boundary  of  the 
thirty-eighth  townships  to  the  line  between  ranges  ten  (10)  and  eleven 
(11)  west  of  the  fourth  meridian,  thence  northerly  along  said  line  be- 
tween ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian  to 
the  Battle  River,  thence  westerly  up  stream  along  the  Battle  River  to 
its  intersection  with  the  north  boundary  of  the  forty-first  townships, 
thence  westerly  along  the  north  boundary  of  the  forty-first  townships 
to  the  line  between  ranges  nineteen  (19)  and  twenty  (20)  west  of  the 
fourth  meridian,  thence  southerly  along  said  line  between  ranges  nine- 
teen (19)  and  twenty  (20)  west  of  the  fourth  meridian  to  the  north 
boundary  of  section  thirteen  (13),  township  forty-one  (41),  range 
twenty  (20),  west  of  the  fourth  meridian,  thence  westerly  along  said 
north  boundary  of  section  thirteen  (13)  to  the  east  shore  of  Buffalo 
Lake,  thence  south-westerly  along  the  east  shore  of  Buffalo  Lake  to  the 
mouth  of  Tail  Creek,  thence  southerly  along  Tail  Creek  to  the  Red 
Deer  River,  thence  southerly  down  stream  along  Red  Deer  River  to  its 
intersection  with  the  north  boundary  of  the  thirty-third  townships, 
thence  easterly  along  said  north  boundary  of  the  thirty-third  townships 
to  the  line  between  ranges  thirteen  (13)  and  fourteen  (14)  west  of  the 
fourth  meridian,  thenre  southerly  along  safd  line  between  ranges  thir- 
teen (13)  and  fourteen  (14)  west  of  the  fourth  meridian  to  the  north 
boundary  of  the  thirty-second  townships,  thence  easterly  along  the  said 
north  boundary  of  the  thirty-second  townships  to  the  line  between 
ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian,  thence 
southerly  along  said  line  between  ranges  ten  (10)  and  eleven  (11) 
west  of  the  fourth  meridian  to  the  north  boundary  of  the  thirty-first 
townships,  thence  easterly  along  said  north  boundary  of  the  thirty-first 
townships  to  the  line  between  ranges  six  (6)  and  seven  (7)  west  of  the 
fourth  meridian,  thence  southerly  along  said  line  between  ranges  six 
(6)  and  seven  (7)  west  of  the  fourth  meridian  to  the  north  boundary 
of  the  thirtieth  townships,  thence  easterly  along  said  north  boundary  of 
the  thirtieth  townships  to  the  point  of  commencement. 

SUB-JUDICIAL  DISTRICT  OF  CAMBOSE. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  thirty- 
sixth  townships  with  the  east  boundary  of  the  Province  of  Alberta, 
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thence  northerly  along  the  said  east  boundary  of  the  said  province  to 
the  north  boundary  of  the  fortieth  townships,  thence  westerly  along  the 
said  north  boundary  of  the  fortieth  townships  to  the  line  between 
ranges  five  (5)  and  six  (6)  west  of  the  fourth  meridian,  thence  north- 
erly along  said  line  between  ranges  five  (5)  and  six  (6)  west  of  the 
fourth  meridian  to  the  north  boundary  of  the  forty-second  townships, 
thence  westerly  along  the  said  north  boundary  of  the  forty-second  town- 
ships to  the  line  between  ranges  seven  (7)  and  eight  (8)  west  of  the 
fourth  meridian,  thence  northerly  along  the  said  line  between  ranges 
seven  (7)  and  eight  (8)  west  of  the  fourth  meridian  to  the  north  boun- 
dary of  the  forty-fourth  townships,  thence  westerly  along  the  said  north 
boundary  of  the  forty-fourth  townships  to  the  line  between  ranges  ten 
(10)  and  eleven  (11)  west  of  the  fourth  meridian,  thence  northerly 
along,  the  said  line  between  ranges  ten  (10)  and  eleven  (11)  west  of 
the  fourth  meridian  to  the  north  boundary  of  the  forty-fifth  townships, 
thence  westerly  along  the  said  north  boundary  of  the  forty-fifth  town- 
ships to  the  line  between  ranges  twelve  (12)  and  thirteen  (13)  west  of 
the  fourth  meridian,  thence  northerly  along  the  said  line  between 
ranges  twelve  (12)  and  thirteen  (13)  west  of  the  fourth  meridian  to 
the  north  boundary  of  the  forty-sixth  townships,  thence  westerly  along 
the  said  north  boundary  of  the  forty-sixth  townships  to  a  line  between 
ranges  fifteen  (15)  and  sixteen  (16)  west  of  the  fourth  meridian,  thence 
northerly  along  said  line  between  ranges  fifteen  (15)  and  sixteen  (16) 
west  of  the  fourth  meridian  to  the  north  boundary  of  the  forty-eighth 
townships,  thence  westerly  along  said  north  boundary  of  the  forty- 
eighth  townships  to  the  line  between  ranges  nineteen  (19)  and  twenty 
(20)  west  of  the  fourth  meridian,  thence  northerly  along  said  line  be- 
tween ranges  nineteen  (19)  and  twenty  (20)  west  of  the  fourth  meri- 
dian to  the  north  boundary  of  the  fiftieth  townships,  thence  westerly 
along  said  north  boundary  of  the  fiftieth  townships  to  the  line  between 
ranges  twenty-one  (21)  and  twenty-two  (22)  west  of  the  fourth  meri- 
dian, thence  southerly  along  the  said  boundary  line  between  ranges 
twenty-one  (21)  and  twenty-two  (22)  to  the  north  boundary  line  of 
forty-first  townships,  thence  easterly  along  the  said  townships  boundary 
line  to  the  Battle  River,  thence  easterly  down  stream  along  the  Battle 
River  to  its  intersection  with  the  line  between  ranges  ten  (10)  and 
eleven  (11)  west  of  the  fourth  meridian,  thence  southerly  along  said 
line  between  ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meri- 
dian to  the  north  boundary  of  the  thirty-eighth  townships,  thence  eas- 
terly along  the  said  north  boundary  of  the  thirty-eighth  townships  to 
the  line  between  ranges  seven  (7)  and  eight  (8)  west  of  the  fourth 
meridian,  thence  southerly  along  said  line  between  ranges  seven  (7) 
and  eight  (8)  west  of  the  fourth  meridian  to  the  north  boundary  of  the 
thirty-sixth  townships,  thence  easterly  along  said  north  boundary  of 
the  thirty-sixth  townships  to  the  point  of  commencement. 


JUDICIAL  DISTBICT  OF  CALGABY. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  six- 
teenth townships  with  the  west  boundary  of  the  Province  of  Alberta, 
thence  easterly  along  the  said  north  boundary  of  the  sixteenth  town- 
ships to  the  Bow  River,  thence  south-easterly  down  stream  of  the  Bow 
River  to  its  most  easterly  intersection  with  the  north  boundary  of 
thirteenth  townships,  thence  easterly  along  the  said  north  boundary 
of  the  thirteenth  townships  to  the  line  between  ranges  eleven  (11)  and 
twelve  (12)  west  of  the  fourth  meridian,  thence  northerly  along  the 
said  line  between  ranges  eleven  (11)  and  twelve  (12)  west  of  the 
fourth  meridian  to  the  Red  Deer  River,  thence  north-westerly  up 
stream  of  the  Red  Deer  River  to  the  north  boundary  of  the  thirty- 
fourth  townships,  thence  westerly  along  the  said  north  boundary  of  the 
thirty-fourth  townships  to  its  intersection  with  the  west  boundary  of 
the  Province  of  Alberta,  thence  south-easterly  along  the  west  boundary 
of  the  Province  of  Alberta  to  the  point  of  commencement. 
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BASSANO  SUB-JUDICIAL  DISTRICT  OF  THE  JUDICIAL  DISTRICT 
OP  CALGARY. 

That  portion  of  the  Judicial  District  of  Calgary  described  as  follows: 
Commencing  at  the  intersection  of  the  line  between  ranges  twenty- 
one  (21)  and  twenty-two  (22)  west  of  the  fourth  meridian  with  the 
north  boundary  of  the  sixteenth  townships,  thence  easterly  along  the 
said  north  boundary  of  the  sixteenth  townships  to  the  Bow  River, 
thence  south-easterly  down  stream  of  the  Bow  River  to  its  most  eas- 
terly intersection  with  the  north  boundary  of  the  thirteenth  townships, 
thence  easterly  along  such  north  boundary  of  the  thirteenth  townships 
to  the  line  between  ranges  eleven  (11)  and  twelve  (12)  west  of  the 
fourth  meridian,  thence  northerly  along  the  line  between  ranges  eleven 
(11)  and  twelve  (12)  to  the  Red  Deer  River,  thence  north-westerly  up 
stream  of  the  Red  Deer  River  to  its  intersection  with  the  north  boun- 
dary of  the  twenty-sixth  townships,  thence  westerly  along  the  north 
boundary  of  the  twenty-sixth  townships  to  the  line  between  ranges 
twenty-one  (21)  and  twenty-two  (22)  west  of  the  fourth  meridian, 
thence  south  along  the  said  line  between  ranges  twenty-one  (21)  and 
twenty-two  (22)  west  of  the  fourth  meridian  to  the  point  of  com- 
mencement. 

JUDICIAL  DISTRICT  OF  HANNA. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  north  boundary  of  the  thirty- 
third  townships  with  the  Red  Deer  River,  thence  south-easterly  and 
easterly  down  stream  of  the  Red  Deer  River  to  the  east  boundary  of 
the  Province  of  Alberta,  thence  north  along  the  east  boundary  of  the 
Province  of  Alberta  to  the  north  boundary  of  the  thirtieth  townships, 
thence  westerly  along  the  north  boundary  of  the  thirtieth  townships  to 
the  line  between  ranges  six  (6)  and  seven  (7)  west  of  the  fourth  meri- 
dian, thence  north  along  the  said  line  between  ranges  six  (6)  and 
seven  (7)  west  of  the  fourth  meridian  to  the  north  boundary  of  the 
thirty-first  townships,  thence  westerly  along  the  north  boundary  of  the 
thirty-first  townships  to  the  line  between  ranges  ten  (10)  and  eleven 
(11)  west  of  the  fourth  meridian,  thence  north  along  the  said  line 
between  ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian 
to  the  north  boundary  of  the  thirty-second  townships,  thence  west  along 
the  north  boundary  of  the  thirty-second  townships  to  the  line  between 
ranges  thirteen  (13)  and  fourteen  (14)  west  of  the  fourth  meridian, 
thence  north  along  the  said  line  between  ranges  thirteen  (13)  and  four- 
teen (14)  west  of  the  fourth  meridian  to  the  north  boundary  of  the 
thirty-third  townships,  thence  westerly  along  the  said  north  boundary 
of  the  thirty-third  townships  to  the  point  of  commencement. 

JUDICIAL  DISTRICT  OF  MEDICINE  HAT. 

That  portion  of  the  Province  of  Alberta  bounded  as  follows: 
On  the  east  by  the  eastern  boundary  of  the  Province  of  Alberta;  on 
the  south  by  the  southern  boundary  of  the  said  province;  on  the  north 
by  the  Red  Deer  River;  and  on  the  west  by  a  line  described  as  follows: 
Commencing  at  the  intersection  of  the  southern  boundary  of  the  Pro- 
vince of  Alberta  with  the  line  between  ranges  ten  (10)  and  eleven  (11) 
west  of  the  fourth  meridian,  thence  north  following  the  said  line  be- 
tween ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian  to 
the  South  Saskatchewan  River,  thence  west  up  stream  following  the 
said  South  Saskatchewan  River  to  its  intersection  with  the  northern 
boundary  of  the  thirteenth  townships,  thence  east  along  the  said  north- 
ern boundary  of  the  said  thirteenth  townships  to  the  line  between 
ranges  eleven  (11)  and  twelve  (12)  west  of  the  fourth  meridian,  thence 
north  along  said  line  between  ranges  eleven  (11)  and  twelve  (12)  west 
of  the  fourth  meridian  to  the  Red  Deer  River. 

JUDICIAL  DISTRICT  OP  MACLEOD. 

That  portion  of  the  Province  of  Alberta  bounded  as  follows: 
On  the  north  by  the  northern  boundary  of  the  sixteenth  townships; 
on  the  west  by  the  western  boundary  of  the  Province  of  Alberta;  on  the 
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south  by  the  southern  boundary  of  the  Province  of  Alberta;  and  on  the 
east  by  a  line  described  as  follows:  Commencing  at  the  intersection  of 
the  northern  boundary  of  the  sixteenth  townships  with  the  line  be- 
tween ranges  twenty-four  (24)  and  twenty-five  (25)  west  of  the  fourth 
meridian,  thence  southerly  along  the  said  line  between  ranges  twenty- 
four  (24)  and  twenty-five  (25)  west  of  the  fourth  meridian  to  the 
northern  boundary  of  the  twelfth  townships,  thence  easterly  along  the 
northern  boundary  of  the  twelfth  townships  to  the  line  between  ranges 
twenty-three  (23)  and  twenty-four  (24)  west  of  the  fourth  meridian, 
thence  southerly  along  the  line  between  ranges  twenty-three  (23)  and 
twenty-four  (24)  west  of  the  fourth  meridian  to  its  intersection  with 
the  Belly  River,  thence  easterly  down  stream  along  the  Belly  River  to 
the  mouth  of  the  St.  Mary  River,  thence  southerly  up  stream  along  the 
St.  Mary  River  and  Lees  Creek  to  the  intersection  of  the  said  Lees 
Creek  with  the  southerly  limit  of  the  Blood  Indian  Reserve,  thence 
westerly  along  the  said  southerly  limit  of  the  blood  Indian  Reserve  to 
the  line  between  ranges  twenty-seven  (27)  and  twenty-eight  (28)  west 
of  the  fourth  meridian,  thence  southerly  along  the  said  line  between 
ranges  twenty-seven  (27)  and  twenty-eight  (28)  west  of  the  fourth 
meridian  to  the  southern  boundary  of  the  Province  of  Alberta. 

JUDICIAL  DISTRICT  OF  LETHBRIDGE. 

That  portion  of  the  Province  of  Alberta  described  as  follows: 
Commencing  at  the  intersection  of  the  southern  boundary  of  the  Pro- 
vince of  Alberta  with  the  line  between  ranges  ten  (10)  and  eleven  (11) 
west  of  the  fourth  meridian,  thence  north  along  the  said  line  between 
ranges  ten  (10)  and  eleven  (11)  west  of  the  fourth  meridian  to  the 
South  Saskatchewan  River,  thence  west  up  stream  along  the  said  South 
Saskatchewan  River  and  the  Bow  River  to  the  intersection  of  the  Bow 
River  with  the  north  boundary  of  the  sixteenth  townships,  thence  west 
along  the  north  boundary  of  the  sixteenth  townships  to  the  line  be- 
tween ranges  twenty-four  (24)  and  twenty-five  (25)  west  of  the  fourth 
meridian,  thence  southerly  along  the  said  line  between  ranges  twenty- 
four  (24)  and  twenty-five  (25)  west  of  the  fourth  meridian  to  the 
northern  boundary  of  the  twelfth  townships,  thence  east  along  the 
northern  boundary  of  the  twelfth  townships  to  the  line  between  ranges 
twenty-three  (23)  and  twenty-four  (24)  west  of  the  fourth  meridian, 
thence  southerly  along  the  line  between  ranges  twenty-three  (23)  and 
twenty-four  (24)  to  its  intersection  with  the  Belly  River,  thence  easter- 
ly down  stream  along  the  Belly  River  to  the  mouth  of  the  St.  Mary 
River,  thence  southerly  up  stream  along  the  St.  Mary  River  and  Lees 
Creek  to  the  intersection  of  the  said  Lees  Creek  with  the  southerly 
limit  of  the  Blood  Indian  Reserve,  thence  westerly  along  the  said  south- 
erly limit  of  the  Blood  Indian  Reserve  to  the  line  between  ranges 
twenty-seven  (27)  and  twenty-eight  (28)  west  of  the  fourth  meridian, 
thence  southerly  along  the  said  line  between  ranges  twenty-seven  (27) 
and  twenty-eight  (28)  west  of  the  fourth  meridian  to  the  south  boun- 
dary of  the  Province  of  Alberta,  thence  easterly  along  the  south  boun- 
dary of  the  Province  of  Alberta  to  the  point  of  commencement. 

TABER  SUB-JUDICIAL  DISTRICT  OF  THE  JUDICIAL  DISTRICT 
OF  LETHBRIDGE. 

That  portion  of  the  Judicial  District  of  Lethbridge  described  as  fol- 
lows shall  be  known  as  the  Taber  Sub-Judicial  District  of  the  Judicial 
District  of  Lethbridge: 

Commencing  at  north-east  corner  of  township  seven  (7),  range 
eleven  (11)  west  of  the  fourth  meridian,  thence  north  on  the  line  be- 
tween ranges  ten  (10)  and  eleven  (11)  west'of  the  fourth  meridian  to 
the  South  Saskatchewan  River,  thence  westerly  up  stream  along  the 
said  South  Saskatchewan  River  and  the  Bow  River  to  the  intersection 
of  the  said  Bow  River  with  the  northerly  boundary  of  the  sixteenth 
townships,  thence  westerly  along  the  north  boundary  of  the  sixteenth 
townships  to  the  line  between  ranges  twenty  (20)  and  twenty-one  (21) 
west  of  the  fourth  meridian,  thence  southerly  along  the  line  between 
ranges  twenty  (20)  and  twenty-one  (21)  west  of  the  fourth  meridian 
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to  the  north  boundary  of  townships  eleven  (11),  thence  easterly  along 
the  north  boundary  of  townships  eleven  (11)  to  the  line  between  ranges 
eighteen  (18)  and  nineteen  (19)  west  of  the  fourth  meridian,  thence 
southerly  on  the  line  between  ranges  eighteen  (18)  and  nineteen  (19) 
west  of  the  fourth  meridian  to  the  north  boundary  of  townships  seven 
(7),  thence  easterly  along  the  said  north  boundary  of  townships  seven 
(7)  to  the  point  of  commencement. 


REGISTRATION  DISTRICTS. 

Medicine  Hat  Registration  District:  The  boundaries  of  the  Medicine 
Hat  Registration  District  are  the  same  as  those  of  the  Medicine  Hat 
Judicial  District. 

Taber  Registration  District:  The  boundaries  of  the  Taber  Registra- 
tion District  are  the  same  as  those  of  the  Taber  Sub-Judicial  District. 

Lethbridge  Registration  District:  The  Lethbridge  Registration  Dis- 
trict includes  all  of  the  Lethbridge  Judicial  District  excepting  thereout 
the  Taber  Registration  District. 

Macleod  Registration  District:  The  boundaries  of  the  Ma^leod  Reg- 
istration District  are  the  same  as  those  of  the  Macleod  Judicial  District. 

Bassano  Registration  District:  The  boundaries  of  the  Bassano  Reg- 
istration District  are  the  same  as  those  of  the  Bassano  Sub-Judicial 
District. 

Calgary  Registration  District:  The  Calgary  Registration  District 
includes  all  of  the  Calgary  Judicial  District  excepting  that  portion 
included  in  the  Bassano  Registration  District. 

Hanna  Registration  District:  The  boundaries  of  the  Hanna  Regis- 
tration District  are  the  same  as  those  of  the  Judicial  District  of  Hanna. 

Stettler  Registration  District:  The  boundaries  of  the  Stettler  Regis- 
tration District  are  the  same  as  those  of  the  Judicial  District  of 
Stettler. 

Red  Deer  Registration  District:  The  boundaries  of  the  Red  Deer 
Registration  District  are  the  same  as  those  of  the  Judicial  District  of 
Red  Deer. 

Camrose  Registration  District:  The  boundaries  of  the  Registration 
District  of  Camrose  are  the  same  as  those  of  the  Camrose  Sub-Judicial 
District. 

Wetaskiwin  Registration  District:  The  Wetaskiwin  Registration 
District  includes  that  portion  of  the  Wetaskiwin  Judicial  District  not 
included  in  the  Camrose  Registration  District. 

Edmonton  Registration  District:  The  Edmonton  Registration  Dis- 
trict is  the  same  as  the  Edmonton  Judicial  District. 

Grande  Prairie  Registration  District:  The  boundaries  of  the  Grande 
Prairie  Registration  District  are  the  same  as  those  of  the  Grande 
Prairie  Sub-Judicial  District. 

Peace  River  Registration  District:  The  Peace  River  Registration 
District  includes  all  that  portion  of  the  Peace  River  Judicial  District 
not  included  in  the  Grande  Prairie  Registration  District. 


TARIFF  UNDER  EXTRA  JUDICIAL  SEIZURES  ACT. 

To  the  Clerk  of  the  Supreme  or  District  Court: 

1.  Every  judge's  or  master  in  chamber's  order  under  this  Act    $  1.00 
To  the  Sheriff: 

1.  For  receiving,  entering  and  endorsing  every  warrant  of 
distress  or  seizure .50 

2.  For  receiving,  entering  and  endorsing  every  order .50 

3.  Every  return  of  all  documents .25 

4.  Every  affidavit .50 
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5.  Fee  on  every  service,  if  any $       .50 

6.  Every  warrant  to  execute  any  extra-judicial  process  when 

given  to  a  bailiff .50 

7.  Every  bond  required  to  be  taken  to  the  sheriff  for  securing 

goods  or  for  indemnity  or  other  process 1.00 

8.  Every  search  not  being  by  a  party  to  the  cause  or  his 
solicitor) .25 

9.  Every  certificate  when  required,  whether  under  seal  or  not  .50 

10.  Notice  of  sale  of  goods .75 

Each  copy  not  exceeding  seven .10 

11.  Levying  distress 1 . 00 

12.  Man  in  possession,  per  day  $3.00.    In  case  of  the  failure  of 
the  debtor  to  give  his  undertaking  as  bailee  such  sum  as  is 
necessary  and  reasonable  in  the  opinion  of  the  taxing  offi- 
cer or  a  judge. 

13.  Appraisement,  whether  by  one  appraiser  or  more,  two  cents 
on  the  dollar  on  the  value  of  the  goods  up  to  $500,  and  one 
per  cent,  on  the  dollar  for  each  additional  $500  or  fraction 
thereof  up  to  $2,000,  and  one-half  per  cent,  on  all  sums  .over 
that  amount. 

14.  All  reasonable  and  necessary  disbursements  for  advertising. 

15.  Catalogue,  sale,  commission  and  delivery  of  goods,  five  per 
cent,  on  the  net  proceeds  of  the  goods  up  to  $1,000,  and  one 
and  one-half  per  cent,  thereafter. 

16.  On  settlement  being  made  after  seizure  and  before  sale,  a 
minimum  fee  of  $1.00  on  all  sums  under  $100.00;  when  the 
sum  exceeds  $100.00,  and  does  not  exceed  $500.00,  two  and 
one-half  per  cent.;  when  the  sum  is  over  $500.00  and  does 
not  exceed  $1,000.00,  two  and  one-half  per  cent,  for  $500.00, 
and   one  and   a  quarter  per  cent,   for  the  balance  up  to 
$1,000.00,  and  when  the  sum  is  over  $1,000.00,  two  and  one- 
half  per  cent,  for  $500.00,  one  and  a  quarter  per  cent,  up  to 
$1,000.00,  and  one  per  cent,  for  the  balance. 

17.  Actual  and  "necessary  mileage,  travelled  and  sworn  to  from 
the  place  where  same  is  severally  received,  or  the  Sheriff's 
office  (whichever  is  nearer)  to  the  place  where  any  seizure 
under  the  authority  of  any  chattel  mortgage,  bill  of  sale,  or 
in  re-taking  possession  of  goods  under  a  hire  receipt,  or 
conditional  sale  agreement.     (Where  mileage  actually  tra- 
velled under  instructions  from   plaintiff,   or  his  solicitor, 
and  no  seizure  made  by  reason  of  there  being  no  goods 
liable  to  seizure,   or  by  reason   of  wrong  address   given, 
actual  expenses  incurred,  including  mileage,  to  be  paid  by 

the  party  in  fault) .20 

18.  All  necessary  and  reasonable  disbursements  for  removing 
and  storing  goods  and  removing  and  keeping  live  stock, 
and  all  other  disbursements  which  in  the  opinion  of  the 
judge  before  whom  a  question  as  to  the  amount  of  the  fees 
to  be  allowed  under  this  Act  may  come  for  decision,  are 
reasonable  and  necessary. 


TARIFF  OF  OFFICIAL  COURT  REPORTERS. 

FEES. 

The  fees  payable  to  the  Court  Stenographers  shall  be  as  follows : 

1.  For  attendance  to  take  evidence,  other  than  before  a  court 
or  judge,  when  no  transcript  required,  per  hour  or  portion 
thereof $  2.00 

2.  For  transcript  of  notes  of  evidence  at  a  trial  or  before  a 
Judicial  Officer — 

(a)  For  first  copy,  per  page .40 

(&)  For  each  additional  copy,  per  page .15 
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3.  For  transcript  of  notes  of  examinations  or  of  notes  of  evi- 
dence not  included  in  item  2 — 

(a)  For  first  copy  (with  file  copy  free)  per  page $       .35 

(ft)  For  each  additional  copy,  per  page .15 

4.  For  appeal  books  in  the  Supreme  Court,  seven  copies  of 
boon:,  including  pleadings,  evidence  and  exhibits,  indexed 

and  bound,  complete,  per  page .80 

5.  For  appeal  books  in  the  District  Court,  six  copies  of  book 

as  in  item  4,  per  page .55 

6.  For  each  copy  of  a  judgment  (with  file  copy  free),  per  page          .25 
Transcription  of  notes  of  evidence  when  required  by  the 
Department  of  the  Attorney  General  or  by  the  Trial  Judge, 

to  be  furnished  free. 

The  rate  to  be  allowed  for  any  transcription  or  work  re- 
quired to  be  done  by  reporters  or  shorthand  writers  and 
not  provided  for  by  this  tariff  shall  be  fixed  by  analogy 
thereto.  These  regulations  and  Tariff  shall,  as  far  as  ap- 
plicable, govern  in  criminal  proceedings  in  the  Supreme 
Court,  the  District  Judges'  Criminal  Court  and  before  Mag- 
istrates, Justices  of  the  Peace  and  Coroners. 


LAND  TITLES  ACT. 

REGISTRARS'  TARIFF  OF  FEES. 

FEES  ON  GRANTS  FROM  THE  CROWN. 

1.  Each  certificate  of  title  for  land  granted  to  a  person  or 
company  who  has  obtained  a  patent  under  a  homestead  or 
under  a  homestead  and  pre-emption  entry,  or  under  Half- 
Breed  land  scrip  or  military  bounty  land  scrip,  in  accord- 
ance   with    The   Dominion    Lands    Act    and    amendments 
thereto  shall  be  issued  and  a  duplicate  thereof  shall  "be  de- 
livered or  mailed  to  the  person  or  company  entitled  thereto, 
free  of  charge. 

2.  In  the  case  of  other  patentees  the  fee  payable  upon  the 
issue  of  each  certificate  of  title  and  duplicate,  including  the 
delivery  or  mailing  thereof,  to  the  person  or  company  en- 
titled thereto,  shall  be $  5.00 

FEES   ON  APPLICATION  TO  BRING  LAND  UNDER  THE  ACT. 

3.  Each  certificate  of  title  issued  in  accordance  with  an  ap- 
plication made  under  the  provisions  of  section  27  of  the 
said  Act,  where  at  the  time  of  the  issue  of  such  certificate 
the  patent  is  the  only  instrument  in  the  hands  of  the  regis- 
trar affecting  the  land,  shall  be  issued,  and  a  duplicate 
thereof  shall  be  delivered  or  mailed  to  the  person  or  com- 
pany entitled  thereto  for  a  fee  of 2.00 

4.  For   certificate   of   title   on   an   application   to   bring  land 
under  the  Act  in  cases  other  than  those  provided  for  in  the 
last  item  which  shall  include  the  fees  to  be  paid  to  the 
assurance  fund,  and  for  the  duplicate  certificate  of  title  and 
abstract  all  filings,  searches  and  inspections — 

(a)  Where  the  value  of  the  land  does  not  exceed  $500 5.00 

(&)  Where  the  value  is  over  $500  and  up  to  $1,000 7.00 

(c)    For   each   additional   $500,   or   fraction   thereof   until 

the  value  reached  is  $5,000,  add 1.00 

And  for  each  additional  $1,000  thereafter  or  fraction  there- 
of add 1.00 

FEES  ON  TRANSMISSIONS. 

5.  For  certificate  of  title  on  a  transmission,  including  fees 
for  duplicate  thereof  and  for  registration,  searches  and  all 
other  services  connected  therewith,  but  not  including  fees 
payable  to  assurance  fund 5 . 00 
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If  the  land  transmitted  is  included  in  more  than  one  cer- 
tificate of  title,  for  entering  memorandum  on  each  certifi- 
cate of  title  and  duplicate  thereof  after  the  first  certificate  $  1.00 

6.  For  entering  executor  or  administrator  as   transferee  or 
proprietor  of  a  mortgage  on  a  transmission 2.00 

7.  For  entering  survivor  or  other  person  as  proprietor  in  the 

case  of  a  joint  proprietorship 1 . 00 

(See,  however,  Item  No.  39.) 

8.  For  new  certificate  of  title  to  registered  female  owner  on 
her  marriage,  including  duplicate  thereof,  and  all  filings, 
memorandums  and  services  connected  therewith 5.00 

9.  For  a  certificate  of  title  to  an  assignee  for  the  benefit  of 
creditors,  including  duplicate  thereof 3.00 

FEES   FOB  REGISTRATION   OR  FILING. 

10.  For  registering  a  transfer  or  vesting  order  and  issuing  a 
certificate  of  title  thereon  and  duplicate  thereof  and  in- 
cluding fees  for  memorandums,  searches  and  inspections — 

(a)  Where  the  value  of  the  property  does  not  exceed  $1,000        4.00 

(b)  Where  the  value  of  the  property  is  over  $1,000  and 

does  not  exceed  $3,000 5 . 00 

(c)  Where  the  value  of  the  property  is  over  $3,000  and 

does  not  exceed  $5,000 7 . 00 

(d)  On  each  $1,000  or  fraction  thereof  over  $5,000  and  up 

to  $10,000 1.00 

(e)  On  each  $1,000  or  fraction  thereof  over  $10,000  and 

up  to  $25,000 .50 

(/)   On  each  $1,000  or  fraction  thereof  over  $25,000 .25 

And  in  addition,  the  fees  payable  to  the  Assurance  Fund, 
and  such  taxes  as  may  be  payable  under  The  Unearned  In- 
crement Tax  Act. 

(See  Items  Nos.  13  and  39.) 

11.  For  registering  or  filing  any  lease  (exclusive  of  the  fee  of 
$2.00   for   leasehold   certificate   of   title)    encumbrance,   or 
charge   (other  than  a  mortgage),  surrender  or  power  of 
attorney,  including  all  memorandums,  searches  and  other 
services  connected  therewith 3.00 

(See,  however,  Item  No.  13.) 
For  every  such  encumbrance  after  the  first 3.00 

12.  For  registering  or  filing  any  certificate,  order  or  decree  of 
a  court  or  judge,  or  any  assignment  or  discharge;  wholly  or 
partially  of  a  mortgage,  encumbrance  or  charge;  or  a  sat- 
isfaction of  an  annuity,  or  any  other  instrument  affecting 
land  other  than  those  particularly  specified  in  this  tariff, 
but  not  including  mechanics'  liens  or  instruments  under 
The  Mechanics'  Lien  Act  filed  by  or  on  behalf  of  a  labourer 
within  the  meaning  of  the  said  Act,  including  all  memor- 
andums, searches,  and  other  services  connected  therewith        2.00 

(See,  however,  Item  No.  13.) 

13.  When  any  instrument  registered  deals  with  or  affects  land 
in  more  than  one  certificate  of  title,  for  each  memoran- 
dum after  the  first  memorandum 1.00 

14.  For  filing  each  caveat  and  for  preparing  and  mailing  the 

notices  in  connection  therewith 3 . 00 

Provided  that  on  filing  any  caveat  claiming  an  interest  un- 
der an  unregistered  mortgage  there  shall  be  payable  a  fee 

equal  to  that  which  under  paragraph  18  hereof  would  be 
payable  if  such  mortgage  were  being  registered. 

15.  For  entering  withdrawal  of  caveat 2.00 

16.  For  every  extra  memorial  required  to  be  made  in  connec- 
tion with  the  filing  or  withdrawal  of  a  caveat .50 
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17.  For  registering  or  filing  writ  of  execution,  for  each  Four 
Hundred  Dollars  ($400.00)  or  fraction  thereof  of  the 
amount  of  the  execution;  or  registering  or  filing  a  satis- 
faction or  withdrawal  thereof,  including  all  memoranda 

and  other  services $     1.00 

•18.  For  registering  a  mortgage   (including  all  memorandums, 
searches   and   other  services   connected   therewith)    where 

the  money  secured  does  not  exceed  $5,000 3.00 

On  each  $1,000  or  fraction  thereof  over  $5,000  up  to  $10,000, 
a  further  fee  of  $1.00;  on  each  $1,000  or  fraction  thereof, 
over  $10,000  up  to  $50,000,  a  further  fee  of  50c.;  and  on 
each  $1,000  or  fraction  thereof,  over  $50,000,  a  further  fee 
of  25  cents. 

For  the  assurance  fund  twenty-five  cents,  or  one-fortieth  of 
one  per  cent,  of  the  money  secured  by  such  mortgage  or 
encumbrance,  whichever  is  the  greater. 

PLANS. 

19.  For  registration  of  each  plan  of  subdivision,  exclusive  of 

extra  certificate  of  title 10 . 00 

And  a  further  fee  for  each  lot  or  separate  parcel  into  which 
the  land  is  proposed  to  be  subdivided,  as  shown  on  plan, 
provided  that  minimum  fee  under  this  section  for  any  plan 
of  subdivision  or  re-subdivision  shall  be  $20.00 1.00 

20.  Registration  of  order  cancelling  or  varying  plan — 

1.  Where  area  is  less  than  20  acres 10 . 00 

2.  Where  area  is  twenty  acres  or  more 15.00 

21.  Receiving   plan,   profile   or   book   of   reference   of   railway 
right-of-way  required  to  be  deposited  under  any  Railway 

Act 1.00 

22.  (a)  For  examination  and  approval  for  filing,  plan  under 

section  53,  including  approval  of  description  contained 
in  the  transfer,  or  examination  and  approval  of  des- 
cription by  metes  and  bounds 5 . 00 

(6)  For  examination  and  approval  for  filing  under  Section 

53(a)  and  53(b),  except  Irrigation  Plans 10.00 

(c)    For  examination  and  approval  for  filing  of  Irrigation 
Plans,  no  plan  to  include  more  than  one  section  of 

land 4 . 00 

In  addition,  a  further  fee  for  every  mile  or  portion  thereof 
of  right-of-way  shown  on  plan  filed  under  (6)  or  (c)  of 
Item  22  .. 2.00 

23.  Every  blue  print  copy  of  plan  or  part  of  plan,  per  square 

foot .15 

Minimum   fee 1 . 00 

District  Registrar's  certificate  on  same 1 . 00 

For  each  copy  of  every  map,  plan  or  tracing,  other  than  a 
blue  print,  per  hour  of  time  occupied  by  person  making  the 

same 1.00 

24.  For  all  other  services  of  surveyor,  per  hour 2.00 

25.  For  each  map  or  plan  deposited  under  any  other  Act  than 

The  Land  Titles  Act  or  Railway  Act 1 . 00 

GENERAL. 

26.  For  taking  each  affidavit  or  solemn  declaration .20 

27.  For  each  search  for  each  lot  or  parcel  of  land  or  for  any 

name -25 

For  such  search  when  made  by  mail .50 

Provided  that  where  any  search  is  required  by  any  city, 
town,  village,  rural  municipality  or  school  district  for  as- 
sessment purposes  in  lieu  thereof,  there  shall  be  payable 
the  following  fees: 
(a)  For  any  number  of  searches  not  exceeding  10,   per 

search . .  -25 
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(b)  For   any  number   of  searches,  exceeding   10   and   not 
exceeding  50: 

For  the  first  10,  per  search $       .25 

Per  search  after  the  10th .10 

(c)  For  any  number  of  searches  exceeding  50: 

For  the  first  10,  per  search .25 

For  the  next  40,  per  search .10 

Per  search  after  the  50th .05 

28.  For  a  general  certificate  as  to  decrees,  orders,  executions, 

or  liens,  for  one  name 1 . 00 

And  for  each  additional  name .50 

29.  For  each  certificate  of  charge 1 . 00 

Provided  that  where  the  entries  on  such  certificate  exceed 

three  in  number,  an  additional  fee  of  50c  for  each  addition- 
al three  entries  or  number  fewer  than  three  entries  shall 
be  charged. 

30.  For  each  abstract  respecting  land  included  in  one  certifi- 
cate of  title,  or  respecting  each  quarter-section  for  which 
certificate    of    title    has    not    been    granted,    including    all 

charges  for  searches 1.00 

Provided  that  where  the  entries  on  such  abstract  exceed 

three  in  number,  an  additional  fee  of  50  cents  for  each  ad- 
ditional three  entries  or  number  fewer  than  three  entries, 
shall  be  charged: 

And  provided  that  where  any  abstract  is  required  by  any 
city,  town,  village,  rural  municipality  or  school  district 
for  the  purpose  of  a  Tax  Enforcement  Return,  there  shall 
be  payable  the  following  fees: 

For  the  first  ten,  each 1 . 00 

For  the  next  forty,  each .50 

For  each  one  after  fifty .25 

31.  For  production  of  each  instrument  filed  or  registered .25 

32.  For  returning  the  documents  of  title  deposited  in  support 
of  an  application  on  withdrawal  or  rejection  of  any  appli- 
cation for  certificate  of  title 1 . 00 

33.  For  certified  copy  of  or  extract  from  any  registered  instru- 
ment or  instruments  otherwise  in  the  custody  of  the  Reg- 
istrar, per  first  folio  of  100  words 1 . 00 

For  every  folio,  or  part  of  folio  after  first .25 

34.  For  each  certificate  and  reference  to  a  court  or  judge,  ex- 
cepting a  reference  made  under  Section  113  of  The  Land 

Titles  Act   2.00 

35.  For  attending  a  court  or  judge  on  reference  or  on  hearing 
of  any  petition  or  on  any  proceeding  or  on  producing  any 
document  on  any  application  or  proceeding  before  a  court 

or  judge,  for  each  hour 2 . 00 

36.  Where  a  certificate  of  title  or  duplicate  thereof  has  been 
lost  or  destroyed,  for  perusing  proof  of  loss  and  settling 
notice  for  publication  and  for  all  other  services,  excepting 

new  certificates  of  title 2.00 

37.  For  a  certificate  of  title  or  duplicate  issued  to  replace  one 

worn  out,  filled  up,  destroyed  or  lost 2.00 

38.  For  consolidating  two  or  more  certificates  of  title 2.00 

For  each  memorial  of  cancellation  after  the  first  two .50 

39.  For  certificate  of  title  issued  on  any  instrument  not  other- 
wise provided  for,  and  for  duplicate  certificate 2.00 

40.  If  more  than  one  certificate  of  title  is  required  upon  the 
same  instrument,  for  each  certificate  with  duplicate  thereof 

after  the  first  Certificate 2.00 

41.  On  each  correction  in  a  certificate  of  title,  including  ex- 
amination of  the  evidence 1 . 00 

42.  On   rejection   of   each   instrument   presented   for   registra- 
tion, to  be  charged  in  the  discretion  of  the  Registrar 1.00 

43.  For  each  certificate  signed  by  the  Registrar,  Deputy  Reg- 
istrar, or  Acting  Registrar  and  authenticated  by  the  Regis- 
trar's official  seal,  and  not  otherwise  provided  for .25 
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44.  For  filing  notice  of  exercising  powers  of  sale  in  mortgage 

and  instructions  as  to  service $  2.00 

45.  Filing  withdrawal  of  notice  of  default 1.00 

46.  Order  for  substitutional  service 2.00 

47.  Application  for  order  for  sale 5.00 

48.  Every  other  application  to  the  Registrar  relating  to  sale 

and  foreclosure  proceedings 1 . 00 

49.  Registrar's  order  confirming  sale 2.00 

50.  Application  to  register  transfer  from  mortgagee 2.00 

51.  Application  for  foreclosure 5.00 

52.  Registrar's   order  nisi 3 . 00 

53.  Registration  of  transfer  from  mortgagee* (the  ordinary  fees 
for   registering   a   transfer   including   assurance   fund   fee 
and  increment  tax). 

54.  Order  for  foreclosure  including  certificate  of  title,  the  ord- 
inary fees  for  registering  a  transfer  including  assurance 
fund  fees  and  increment  tax. 

55.  When  the  amount  involved  in  any  proceeding  under  sec- 
tion 62a  is — 

(a)  Over  $2,500.00  and  does  not  exceed  $5,000.00,  the  fees 
shall  be  one  and  one-half  times  the  amounts  set  out. 

(6)  When  it  is  over  $5,000.00  the  fees  shall  be  double  the 
said  amounts. 

56.  For  services  not  herein  specified,  there  shall  be  exacted  the 
fees  required  to  be  paid  for  similar  services. 

ASSURANCE  FUND  FEES. 

NOTE. — In  addition  to  the  above  fees  there  is  payable  to  the  assur- 
ance fund  on  the  registration  upon  every  absolute  transfer  of  land 
after  the  issue  of  the  first  certificate  of  title  therefor,  one-fifth  of  one 
per  cent,  of  the  value  of  the  land  transferred  if  such  value  amounts 
to  or  is  less  than  five  thousand  dollars,  and  one-tenth  of  one  per  cent, 
on  the  additional  value  where  such  value  exceeds  five  thousand  dollars; 
and  upon  every  subsequent  transfer  upon  the  increase  of  value  since 
the  granting  of  the  last  certificate  of  title  one-fifth  of  one  per  cent.  If 
the  increase  is  not  more  than  five  thousand  dollars,  and  one-tenth  of 
one  per  cent,  on  any  excess  over  such  five  thousand  dollars,  such  valua- 
tion in  each  case  to  be  ascertained  by  the  oath  or  affirmation  of  the 
applicant,  owner,  or  person  acquiring  the  land,  or  of  such  other  person 
as  the  registrar  believes  to  be  acquainted  with  the  value  of  the  land 
and  whose  oath  or  affirmation  he  is  willing  to  accept. 
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FORECLOSURE  AND  SALE  PROCEDURE. 
SOLICITORS'  TARIFF. 

1.  For  all  proceedings  before  a  judge  or  the  court  of  appeal 
the  same  fees  as  would  be  allowed  by  the  tariff  of  costs  of 
the  Supreme  Court  for  similar  services. 

2.  For  all   proceedings  -on   sale  or  foreclosure  of  mortgages 
under  the  said  Act — 

(a)  Drawing,  serving  and  registering  notice  of  sale  and 
foreclosure  under  section  62a,  inclusive  of  all  instruc- 
tions and  attendances $13 . 00 

(6)  Advertising  sale  and  all  services  connected  therewith, 

including  all  attendances,  revising  proof,  etc 19.50 

(c)  On  sale  of  mortgaged  premises  under  power  of  sale, 
including  all  instructions,  attendances  at  sale  and  all 
other  attendances  and  services  up  to  completion  of 
sale,  or  abortive  sale 26.00 
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(d)  Application  for  confirmation  of  sale  or  for  foreclosure 
after  abortive  sale  including  declarations,  attendances 
and  all  other  services  including  drawing  transfer  or 
order  and  all  necessary  documents $  32.50 

(d)  1.  Application   for   foreclosure   when   foreclosure   not 
granted  but  further  notice  required  by  the  registrar 
under  subsection  ( 15 )  of  section  62a 13 . 00 

(e)  Actual  and  necessary  disbursements  when  verified  by 
statutory  declaration,  including  auctioneer's  fee,  which 
should  not  in  any  case  be  more  than  $20.00  for  each 
sale  or  $10.00  for  an  abortive  sale  unless  under  ex- 
ceptional circumstances,  and  ten  cents  a  mile  neces- 
sarily travelled  to  and  from,  place  of  sale  in  the  dis- 
cretion of  the  registrar. 

The  above  fees  are  prescribed  for  sale  and  foreclosure  of 

securities    where    the    amount    secured     is     $1,000.00     to 

$2,500.00. 

When  the  amount  secured  is — 

(a)  Less  than  $1,000,  three-fifths  of  above  scale; 

(&)  Over  $2,500  and  up  to  $5,000,  one  and  one-half  the  above 

scale; 
(c)   Over  $5,000,  double  above  scale  shall  be  allowed. 


REGISTRARS'  TARIFF. 

UNDEE  THE   TAX   RECOVERY   ACT,    1922. 

1.  For  filing  Caveat  under  Section  7 $  1.00 

2.  For  withdrawal  of  Caveat  where  the  same  has  been  lodged 

through  error,  mistake  or  misdescription,  each  Title .50 

In  other  cases,  each  Title 1 . 00 

3.  For  registration  of  Transfer  under  Section  12 1.00 

4.  For  issuing  each  Certificate  of  Title  and  Duplicate  thereof  1.00 

UNDER  THE  TAX  RECOVERY  ACT,  1919. 

5.  For  registering  memorandum  under  Section  31,  Subsection 

3 1.00 

6.  For  registration  of  Transfer  to  a  municipality 1.00 

7.  For  issuing  Certificate  and  Duplicate  Certificate  to  a  muni- 
cipality          1.00 

8.  For  registering  Certificate   of  Redemption   under   Section 

37,  including  one  cancellation 1 . 00 

For  each  additional  cancellation .50 

9.  For  registering  each  Transfer  issued  by  or  to  a  municipali- 
ty under  the  provisions  of  An  Act  respecting  Subdivided 
and  Other  Property,  being  Chapter  22  of  the  Statutes  of 
1919,  or  pursuant  to  an  order  of  the  Board  of  Public  Utili- 
ties under  Part  VIII  of  The  Public  Utilities  Act,  1923,  in- 
cluding the  issuing  of  a  Certificate  of  Title  thereon,  and 
Duplicate  thereof,  including  fees  for  memoranda,  searches 

and  inspection  .50 

10.  For  registering  the  Order  cancelling  a  subdivision,  includ- 
ing the  cancellation  of  the  plan  and  issuing  each  Certificate 

of  Title  to  a  municipality,  and  duplicate  thereof 1.00 

GENERAL. 

11.  When  any  of  the  foregoing  instruments  deals  with  or  af- 
fects land  in  more  than  one  Certificate  of  Title: 

For  each  memorandum  after  the  first  memorandum  up  to 

100 25 

For  each  memorandum  over  100..  .10 
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Except  as  hereinbefore  provided,  fees  shall  be  payable  by 
others  than  municipalities,  according  to  the  tariff  provided 
under  The  Land  Titles  Act  for  similar  services  rendered 
by  the  Registrars. 


TARIFF  OF  COSTS  UNDER  THE  OFFICIAL  GUARDIAN  ACT. 

1.  Perusal  and  examination  of  papers  concerning  any  estate — 

On  application  for  probate  or  administration $  3.00 

Fee  on  perusal  of  papers — 

Served  on  Official  Guardian  in  connection  with  the  passing 

of  accounts  where  attendance  before  judge  is  not  deemed 

necessary 3.00 

2.  Where   in   the   opinion   of  the   Official   Guardian   filing  of 
caveat  is  necessary  for  the  protection  of  infants,  such  fee 
in  connection  therewith  as  may  be  proper  under  the  cir- 
cumstances not  exceeding  $10,  exclusive  of  disbursements. 

3.  Commission  on  all  moneys  received  by  Official  Guardian  by 
reason    of   his    acting   as    administrator    or    guardian    or 
trustee 5% 

4.  Where  Official  Guardian  advances  moneys  for  the  benefit 
of  any  estate  from  the  funds  of  any  other  estate  or  from 
moneys  in  hand  to  the  credit  of  the  Official  Guardian  Ac- 
count, he  shall  be  entitled  to  charge  such  rate  of  interest 
as  seems  to  him  reasonable. 

5.  Where  any  estate  is  administered  by  the  Official  Guardian, 
and  moneys  are  held,  collected  or  distributed  for  the  benefit 
of  dependents  residing  in  Alberta  of  any  member  of  the 
Overseas  Military  Forces  of  Canada  1914-1919  or  any  mem- 
ber of  the  Military  Forces  of  Great  Britain  or  any  of  the 
Allies  during  the  War,  or  where  in  the  opinion  of  the  Offi- 
cial Guardian  by  reason  of  the  peculiar  circumstances  of 
the  case  the  collection   of  the   costs   herein   provided  for 
would  cause  great  hardship  and  injustice  to  individuals, 
the  said  costs  may,  under  the  provisions  of  Section  51  of 
The  Treasury  Department  Act  in  that  behalf  be  reduced 
to  such  amount  as  to  the  Official  Guardian  may  seem  just, 
and  may  in  extreme  cases  be  remitted  altogether. 


OFFICIAL  GUARDIAN— REGULATIONS  AND  TARIFF. 
LAND  TITLES  ACT,  SEC.  Ill  (a). 

BE  ESTATES   WHEKE  INFANTS   ABE   CONCERNED. 

Material  required  to  be  submitted  is  as  follows: 

1.  Declaration  by  Executor  or  Administrator,  or  some  one  conversant 
with  the  facts,  setting  out — 

(a)  Residence  of  deceased  at  time  of  death,  date  of  death,  and  Court 
out  of  which  probate  or  administration  was  issued,  also  date  on 
which  issued. 

(6)  Material  change,  if  any,  in  estate  from  that  shown  by  papers  on 
file  in  Succession  Duties  Department. 

(c)  Particular  reasons  for  selling  or  mortgaging  land,  such  as  Agree- 
ment for  Sale  made  prior  to  death,  mortgage,  threat  of  fore- 
closure or  arrears  of  taxes,  also  in  case  of  sale  evidence  that 
price  is  a  fair  one. 

(d)  The  Transfer  to  be  endorsed  with  consent. 

2.  Fee  of  $3.00. 
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BE  ESTATES   WHERE   CERTIFICATE   IS   ASKED  FOR NO  INFANTS 

BEING   INTERESTED. 

Material  required  is  as  follows: 

1.  Declaration  by  Executor  or  Administrator,  or  some  one  conversant 
with  the  facts,  setting  out: 

(a)  The  name  of  deceased,  date  of  issue  of  grant  of  Probate  or  Let- 
ters of  Administration,  and  Court  out  of  which  issued. 

(6)  That  there  are  no  infants  interested  in  the  land  referred  to,  or 
in  the  estate  of  deceased,  (as  the  case  may  be). 

2.  Fee  of  $3.00. 
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SUCCESSION  DUTIES  ACT. 

EXAMINATION    FEES. 

The  Schedule  of  the  examination  fees  which  must  accompany  the 
affidavit  is  as  follows: 

Where  the  net  values  of  the  whole  estate  of  the  deceased  (both  with- 
in and  without  the  Province)  — 

Fee. 

Does  not  exceed  $3,000 $  1 . 00 

Exceeds  $3,000,  and  does  not  exceed  $5,000 2.00 

Exceeds  $5,000,  and  does  not  exceed  $10,000 3.00 

Exceeds  $10,000,  and  does  not  exceed  $25,000 4.00 

Exceeds  $25,000,  and  does  not  exceed  $100,000 5.00 

Exceeds  $100,000,  and  does  not  exceed  $200,000 7.00 

Exceeds  $200,000 10.00 

CERTIFICATES   OF   DISCHARGE. 

The  fee  for  a  certificate  of  discharge  in  any  estate  is  $1.00. 
Where  there  is  property  in  both  the  North  anfl  South  Alberta  Land 
Registration  Districts,  on  request  this  certificate  will  be  issued  in  dup- 
licate without  extra  charge  if  the  request  is  made  at  the  time  of  appli- 
cation for  original  certificate. 

Search  of  departmental  files $     .25 

Copies  of  extracts  from  documents  filed  with  or  issued  by  the 

department,  per  folio  of  500  words  or  less 1.00 

Ea"h  additional  500  words  or  any  part  thereof 1.00 

Certificate  of  Deputy  Provincial  Treasurer  to  such  copy 1.00 

Examination  of  supplementary  affidavit  covering  property 
omitted  from  the  original  affidavit,  or  amendment  in  des- 
cription of  property  in  the  original  affidavit 1 .00 

Second  or  any  further  duplicate  receipt  for  payment  of  suc- 
cession duties..  .25 


TARIFF  OF  FEES  UNDER  THE  PUBLIC  UTILITIES  ACT 

Edmonton,  Wednesday,  May  9,  1923. 

Pursuant  to  the  provisions  of  Section  49  of  The  Public  Utilities  Act, 
1923,  His  Honour  the  Lieutenant  Governor,  by  and  with  the  advice  of 
the  Executive  Council,  has  been  pleased  to  order  that  the  following 
Tariff  of  Fees  be  and  is  hereby  approved  and  that  the  same  take  effect 
on  and  from  July  1st,  1923: 

For  every  certified  copy  of  any  order  or  decision  of  the  Board 
other  than  copies  issued  to  the  applicant  and  to  the  parties 
interested  at  the  time  of  the  making  of  such  order,  and  where 

the  order  comprises  not  more  than  6  folios $  1 . 00 

For  each  additional  folio .10 

But  in  no  case  to  exceed  in  all . .  3 . 00 
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With  every  application  for  the  approval  or  granting  of  any 

franchise $     5.00 

In  contentious  matters  under  Part  2  of  The  Public  Utilities  Act 
requiring  a  hearing  and  where  the  proceedings  have  not  been , 
instituted  on  the  Board's  own  motion,  there  shall  be  paid  to 
the  Board  a  sum  of  $15.00  for  each  day  or  fraction  thereof      15.00 
over  one-half  day,  and  the  sum  of  $10.00  for  half  a  day  or 
fraction  thereof  occupied  by  the  hearing 10.00 

With  every  application  for  the  separation  of  land  from  a  city, 
town  or  village,  or  for  such  alternative  relief  as  is  provided 
under  Part  6  of  The  Public  Utilities  Act 3.00 

Where  such  application  involves  more  than  one  parcel  of  land, 
a  further  fee  for  each  additional  parcel  of 2.00 

With  every  application  for  the  compromise  of  tax  arrears 3.00 

With  every  application  for  the  amendment  or  cancellation  of  a 
registered  subdivision  plan 2.50 

Upon  every  order  for  the  cancellation  or  amendment  of  a  regis- 
tered plan  where  the  land  covered  by  the  order  for  cancella- 
tion or  amendment  comprises  over  5  acres,  and  under  20 
acres 3.00 

Where  the  land  covered  by  the  order  for  cancellation  or  amend- 
ment comprises  20  acres  and  under  40  acres 5.00 

Where  the  land  covered  by  the  order  for  cancellation  or  amend- 
ment comprises  40  acres  or  more 7.50 

Where  the  order  of  the  Board  vests  in  the  applicant  lots  or 
parcels  of  land  owned  by  other  parttes,  there  shall  be  paid 
by  the  applicant  in  addition  a  fee  of  25c.  for  each  lot  or 
parcel  so  vested  in  the  applicant .25 
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RULES  RESPECTING  CRIMINAL  APPEALS. 

Under  Sections  1012  to  1021  (c)  of  The  Criminal  Code. 

1.  Every  notice  of  appeal,  and  every  notice  of  an  applica- 
tion for  leave  'to  appeal,  shall  be  signed  by  the  appellant,  his 
counsel  or  agent  and  shall  be  directed  to  "The  Registrar  of  the 
Appellate  Division  of  the  Supreme  Court." 

2.  The  notice  (whether  of  appeal,  or  of  an  application  to 
the  Court  of  Appeal,  or  to  a  judge  thereof  for  leave  to  appeal) 
shall  set  forth  the  offence  of  which  the  appellant  was  convicted, 
the  date  of  the  conviction  and  of  sentence,  and  the  place  where 
the  trial  was  held,  the  nature  of  the  court  which  made  the 
conviction,  and  the  sentence  passed  upon  the  appellant;  shall 
state  whether  the  appellant  desires  to  be  present  in  person  on 
the  hearing  of  the  appeal;  and  shall  specify  the  nature  of  the 
order  which  the  appellant  intends  to  ask  the  court  to  make  and 
the  reasons  therefor ;  but  the  court  may  make  any  order  allowed 
by  law,  notwithstanding  that  it  is  not  asked  for  in  the  notice, 
or  that  proper  reasons  are  not  stated  therein.    It  is  to  be  noted 
that  the  appellant  may,  in  his  notice,  in  the  cases  referred  to 
in  section  1014  (4)  of  The  Criminal  Code,  request  that  if  a  new 
trial  is  granted,  he  be  tried  by  a  jury. 

3.  If  an  application  for  leave  to  appeal  is  granted  by  the 
Court  of  Appeal,  or  a  judge  thereof,  no  further  notice  of  appeal 
shall  be  necessary;  but,  upon  the  granting  of  the  application, 
the  court  or  judge  may  give  such  directions  as  to  'the  hearing 
of  the  appeal  as  may  be  deemed  necessary. 

4.  Unless  otherwise  ordered  by  the  Court  of  Appeal  or  a 
judge  thereof,  all  appeals  and  applications  to  the  Court  of 
Appeal,  or  a  judge  thereof,  for  leave  to  appeal  from  any  con- 
viction or  sentence  made  in  the  following  Judicial  Districts, 
viz. :  Macleod,  Lethbridge,  Calgary,  Medicine  Hat,  Hanna,  and 
Red  Deer — shall  be  heard  at  Calgary,  and  all  other  such  appeals 
and  applications  shall  be  heard  at  Edmonton. 

5.  The  appellant  shall,  if  his  application  is  to  the  Court  of 
Appeal  or  a  judge  thereof,  within  one  calendar  month  from  the 
date  of  the  conviction   (if  the  appeal  is  from  the  conviction 
only),  or  from  the  date  of  the  sentence  (if  the  appeal  is  from 
both  conviction  and  sentence  or  from  the  sentence  only),  send 
by  prepaid  registered  mail  three  copies  of  the  notice  addressed 
to  "The  Registrar,  Appellate  Division,  Supreme  Court,  Court 
House,  Edmonton"    (in  the  case  of  appeals  to  be  heard  at 
Edmonton)  or  Calgary  (in  the  case  of  appeals  to  be  heard  at 
Calgary)  ;  or  he  may  within  the  said  period  file  three  copies  of 
the  notice  in  the  office  of  the  said  Registrar  at  Edmonton  or 
Calgary.     The  Registrar  shall  retain  and  file  one  copy,  and 
shall  forthwith  after  the  receipt  thereof  send  one  copy  by 
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prepaid  registered  mail  to  the  Attorney  General  at  Edmonton, 
and  the  third  copy  by  prepaid  registered  mail  to  the  Clerk  of 
the  Court  before  whom  the  appellant  was  tried,  or  to  the  magis- 
trate who  convicted  him. 

6.  An  application  to  the  trial  court,  or  judge  or  magistrate 
presiding  thereat,  for  a  certificate  under  section  1013  (1)   (6) 
may  be  made  ex  parte;  but  such  court,  judge,  or  magistrate 
may,  if  he  thinks  proper,  require  notice  of  the  application  for 
the  certificate  to  be  given  to  the  Attorney  General.     If  the 
certificate  is  granted,  'the  same  with  a  copy  thereof  shall  be 
forwarded  to  or  filed  with  the  Registrar  along  with  the  regular 
notice  of  appeal,  and  the  Registrar  shall  forward  the  copy  to 
the  Attorney  General  along  with  the  copy  of  the  notice  of 
appeal.    If  the  court  judge  or  magistrate  requires  notice  of  an 
application  for  such  certificate  to  be  given,  a  copy  of  such 
notice  shall  be  forwarded  to  or  filed   with  the  Registrar  at 
Calgary  or  Edmonton,  as  the  case  may  be.    The  application  for 
such  certificate  shall  be  made  within  one  calendar  month  after 
the  date  of  the  conviction;  but,  if  the  trial  court  or  judge  or 
magistrate  thereof  requires  notice  of  the  application  for  the 
certificate  to  be  given,  the  notice  may  be  given  within  two 
clear  days  after  the  first  application  to  such  trial  court  judge 
or  magistrate  and  may  be  returnable  ait  such  time  as  the  court, 
judge,  or  magistrate  may  fix,  notwithstanding  that  the  calendar 
month  may  have  elapsed.     If  the  certificate  is  granted,  the 
appellant  shall  have  two  clear  days  after  the  granting  of  the 
same  within  which  to  mail  or  file  his  notice  of  appeal,  notwith- 
standing that  the   calendar   month   may   have  elapsed;   but 
otherwise  the  notice  may  be  mailed  or  filed  at  any  time  before 
the  expiration  of  the  said  period. 

7.  If  the  Attorney  General,  or  the  Counsel  for  the  Crown  at 
the  trial,  desires  to  appeal  under  section  1013    (2)    of  The 
Criminal  Code  against  the  sentence  imposed,  he  shall  within 
one  calendar  month  after  the  date  of  the  sentence  file  a  notice 
of  his  application  for  leave  to  appeal  with  'the  Registrar,  and 
shall  also  serve  a  copy  thereof  upon  the  person  convicted  by 
forwarding  the  same  to  the  warden  or  gaoler  in  whose  custody 
the  convicted  person  is,  and  such  wyarden  or  gaoler  shall  forth- 
with hand  the  said  copy  to  the  person  convicted.    Such  service 
by  the  warden  or  gaoler  upon  the  person  convicted  shall  be 
made  within  the  said  period  of  one  calendar  month  after  the 
date  of  the  sentence.    A  certificate  purporting  to  be  signed  by 
the  warden  or  gaoler,  of  the  date  upon  which  such  service  was 
made,  shall  be  sufficient  proof  of  such  service. 

8.  (1)   Immediately  after  the  filing  of  a  notice  of  appeal  or 
of  an  application  for  leave  to  appeal,  the  Registrar  shall  procure 
the  material  provided  for  by  section  1020  of  The  Criminal 
Code,  including  the  opinion  of  the  trial  judge  or  magistrate 
upon  the  case. 

(2)  The  trial  judge  or  magistrate  shall  upon  receiving  a 
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request  from  ihe  Registrar  give  such  report  as  to  his  opinion 
upon  the  case  as  he  may  think  proper  to  make,  and  shall  also 
(if  so  requested  by  the  judge  presiding  at  the  hearing  of  any 
appeal,  or  application  for  leave  to  appeal)  furnish  in  writing 
to  the  Court  of  Appeal  his  opinion  upon  any  point  of  the  case 
referred  'to  in  such  request. 

(3)  The  production  of  a  copy  of  the  judge's  or  magistrate's 
notes  of  the  trial,  verified  by  his  signature,  shall  be  considered 
by  the  Court  of  Appeal  as  a  sufficient  compliance  with  the 
requirements  of  section  1020  (1)  of  The  Criminal  Code  with 
respect  to  the  judge's  or  magistrate's  notes  of  the  trial. 

(4)  In  the  case  of  shorthand  notes  of  evidence,  a  certificate 
as  to  the  correctness  thereof,  signed  by  the  shorthand  reporter 
who  made  or  extended  the  said  notes,  shall  be  prima  facie  proof 
of  the  accuracy  of  'the  said  notes  and  transcript  thereof. 

9.  (1)   No  time  or  place  for  the  hearing  need  be  stated  in 
any  notice  of  appeal,  or  of  application  for  leave  to  appeal;  but 
the  Registrar  shall  forthwith  after  the  receipt  of  the  notice 
(ether  than  a  notice  to  a  judge  for  leave  to  appeal  from  a 
sentence)   enter  the  case  on  the  list  of  appeals  for  the  next 
ensuing  sittings  of  the  Court,  and  at  such  sittings  all  directions 
may  be  given  as  to  the  hearing  of  the  appeal  or  application. 

(2)  Where  the  application  is  to  a  judge  of  the  Court  of 
Appeal  for  leave  to  appeal  from  the  sentence,  the  applicant 
shall,  within  seven  days  after  filing  his  notice,  apply  to  a  judge 
for  an  appointment  for  the  hearing  of  the  application ;  and  the 
judge  in  making  the  appointment  shall  give  directions  as  to 
its  service,  and  the  application  may  be  heard  by  any  judge  of 
the  Court  of  Appeal. 

10.  The  charges  which  may  be  made  under  section  1020 
(3)  of  The  Criminal  Code  for  copies  of  the  notes  of  evidence 
shall  be  the  same  as  those  which  are  now  or  may  be  from  time 
to  time  fixed  in  regard  to  civil  cases  in  'the  Supreme  Court  or 
in  the  magistrates'  Courts  respectively. 

11.  Any  convicted  person  may  present   his  argument  in 
writing  if  he  so  desires  by  filing  the  same  with  'the  Registrar  at 
any  time  before  the  day  fixed  for  the  hearing. 

12.  The  Attorney  General,  if  he  desires  to  be  heard  upon 
any  appeal  or  application,  shall  forthwith  after  receipt  of  the 
notice  from  the  Registrar,  notify  'the  Registrar  of  the  name  of 
the  counsel  by  whom  he  will  be  represented. 

13.  A  notice  under  section  1018  (2)  of  The  Criminal  Code 
of  an   application  to  extend  the  time  for  appealing,   or  for 
applying  for  leave  to  appeal,  shall  contain  the  same  informa- 
tion as  required  by  Rule  2,  and  shall  be  given  in  the  same  way 
and  dealt  with  by  the  Registrar,  and  proceeded  with  in  the 
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same  manner  as  a  notice  of  appeal  or  of  application  for  leave 
to  appeal  is  directed  to  be  given,  dealt  with,  and  proceeded 
with  by  the  foregoing  rules. 

14.  If  the  Attorney  General  or  'the  convicted  person  desires 
to  -call  further  evidence  upon  the  hearing  of  the  appeal,  the 
attendance  of  any  witness  or  the  production  of  any  document 
may  be  obtained  in  the  same  way  as  that  provided  for  by  the 
Rules  of  the  Supreme  Court  in  civil  matters,  and  all  the  pro- 
visions of  such  rules  so  far  as  they  are  applicable  shall  apply 
to  the  production  of  evidence  upon  an  appeal. 

15.  With  regard  to  any  matter  not  provided  for  in  these 
rules,  the  rules  of  the  Court  of  Criminal  Appeal  in  England 
shall  be  applicable  mutatis  mutandis,  and  so  far  as  capable  of 
being  applied  in  Alberta  to  appeals  under  The  Criminal  Code. 

16.  A  sufficient  number  of  copies  of  these  rules  shall  be 
prepared  by  the  Registrar  at  Edmonton  and  sent  to  every 
keeper  of  a  provincial  gaol  in  Alberta,  and  to  the  Warden  of 
the  Penitentiary  at  Prince  Albert;   and  the  Registrar  shall 
therewith  also  send  to  said  gaolers  and  warden  a  copy  of  section 
1021  (b)   (3)  of  The  Criminal  Code,  and  the  said  gaolers  and 
warden  shall  furnish  a  copy  of  these  rules  to  any  convicted 
person  in  his  custody  who  asks  for  the  same. 

17.  Pending  the  preparation  of  proper  forms,  any  form  of 
notice  which  contains  substantially  the  information  required 
by  Rules  2  and  12  shall  be  sufficient. 

18.  The  Clerk  of  every  court  before  whom  a  person  has 
been  tried  and  convicted,  and  every  magistrate  who  has  con- 
victed any  person  under  Part  XVI  of  The  Criminal  Code,  shall 
furnish  to  the  Attorney  General  and  to  the  Counsel  who  acted 
for  the  Crown  at  the  trial,  whenever  requested  so  to  do,  certified 
copies  of  such  documents,  exhibits,  and  other  things  connected 
with  the  proceedings,  being  in  his  custody  or  control,  as  they 
may  require  for  the  purposes  of  their  duties  in   respect  to 
appeals  and  applications  for  leave  to  appeal. 

19.  (1)   All  documents,  exhibits,  or  other  things  connected 
with  the  proceedings  on  the  trial  of  any  person  in  the  Supreme 
Court  or  a  District  Judge's  Criminal  Court  who  has  been  con- 
victed shall,  subject  to  the  provisions  of  sub-sections  (2),  (4) 
and  (5)  hereof,  be  retained  by  'the  Clerk  of  the  trial  court  in 
his  possession,  or,  in  the  case  of  chattels  of  inconvenient  size, 
in  the  possession  of  the  sheriff  under  the  Clerk's  direction,  for 
a  period  of  one  calendar  month  after  the  date  of  the  sentence, 
and  thereafter  shall  continue  to  be  so  retained  until  a  fiat  by  a 
judge  of  the  Court  in  which  he  was  tried  has  been  made  for 
the  disposition  of  the  same. 

(2)  The  judge  or  magistrate  who  presided  at  the  trial  of  any 
person,  or  any  judge  of  the  Court  in  which  he  was  tried,  may 
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at  any  time  after  the  trial  make  a  special  order  as  to  the 
custody  or  conditional  release  of  any  such  documents,  exhibits, 
or  other  things  as  the  special  circumstances  or  special  nature 
thereof  may  make  desirable  and  proper,  and  upon  such  terms 
as  he  may  impose. 

(3)  A  magistrate  presiding  at  a  trial  under  Part  XVI  of 
The  Criminal  Code  shall,  subject  to  the  provisions  of  subsec- 
tions (2),  (4)  and  (5)  hereof,  retain  all  documents,  exhibits, 
or  other  things  connected  with  the  trial  of  any  person  convicted 
at  such  trial;  or  in  the  case  of  chattels  of  inconvenient  size 
shall  direct  them  to  be  retained  by  the  proper  police  officers 
for  thirty-five  days  after  the  sentence,  unless  in  the  meantime 
an  order  has  been  made  by  a  judge  of  the  Supreme  Court  or  a 
local  judge  of  the  Supreme  Court  respecting  the  custody  and 
control  of  the  same. 

(4)  The  Clerk  of  the  Court  at  which  any  person  was  tried 
or  the  magistrate  before  whom  he  was  tried  under  Part  XVI 
of  The  Criminal  Code  may  at  any  time  after  the  trial,  upon 
having  filed  with  him  the  written  consent,  whether  absolute  or 
upon  terms,  of  the  counsel  who  acted  for  the  Crown  at  the  trial 
and  of  the  counsel  who  acted  for  the  accused  (or,  if  the  accused 
was  not  represented  by  counsel,  of  the  accused) — personally 
deliver  any  document,  exhibit  or  other  thing  produced  at  the 
trial  to  the  .person  producing  the  same. 

(5)  Subject  to  the  provisions  of  subsection  (2)  hereof  the 
Clerk  of  every  Court  before  which  a  person  has  been  tried  and 
convicted  and  every  magistrate  who  has  convicted  any  person 
under  Part  XVI  of  The  Criminal  Code  shall,  after  he  has 
received  from  the  Registrar  a  copy  of  a  notice  of  appeal  or  of 
an  application  for  leave  to  appeal  upon  the  request  of  the 
Attorney  General  (or  his  agent,  or  of  the  convicted  person,  or 
his  counsel,  or  of  the  Registrar)  forward  by  registered  mail  to 
the  Registrar  at  Edmonton,  or  Calgary,  as  the  case  may  be,  all 
documents,  exhibits,  and  other  things  used  or  produced  at  the 
trial  which  are  in  his  custody  or  control  except  such  things  as 
cannot  be  conveniently  sent  by  mail. 

2O.  A  judge  or  magistrate  who  after  a  conviction  makes 
any  order  for  the  restitution  of  any  property  to  any  person  or 
any  order  under  sections  795,  1048,  1049  or  1050  of  The 
Criminal  Code,  shall,  upon  making  such  order,  make  such 
further  order  as  he  may  think  proper  for  securing  the  safe 
custody  of  any  such  property  or  of  any  money  referred  to  in 
any  such  order  for  the  period  during  which  the  operation  of 
such  order  of  restitution  is  suspended  by  virtue  of  the  pro- 
visions of  section  1017  of  The  Criminal  Code,  and  shall  also 
make  such  order  as  he  may  think  proper  for  securing  the  safe 
custody  of  any  property  which,  by  virtue  of  the  provisions  of 
section  1050  subsection  (1)  of  The  Criminal  Code,  must  be 
restored  to  its  owner  or  his  representative  pending  the  sus- 
pension of  the  operation  of  said  subsection. 
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21.  In  these  rules  the  word  "magistrate"  shall  include  any 
police  magistrate  or  any  two  justices  of  the  peace  acting  under 
Part  XVI  of  The  Criminal  Code. 

Promulgated  at  the  sitting  of  the  Appellate  Division  of  the 
Supreme  Court  of  Alberta  held  at  Calgary  the  27th  day  of 
September,  A.D.  1923. 

D.  L.  SCOTT,  C.J. 
CHAS.  A.  STUART,  J.A. 
N.  D.  BECK,  J.A. 
J.  D.  HYNDMAN,  J.A. 
A.  H.  CLARKE,  J.A. 
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ment   160  30 

in  actions  of  a  continuing  cause 193  33 

in  default  160  30 

in  replevin  action  on  default 476  78 

Assessors,  trial  by  judge  with 176  31 

Assignee,  cannot  join  claims  without  leave 12  3 

of  chose  in  action  may  be  examined  for  discovery....  236  40 

Attachment,  application  for  order  after  close  of  pleadings. .  225  38 

enforcing  judgment  by 591  97 

for  not  informing  client  of  order  for  discovery 376  63 

contempt  on  examination  of  witness 243  41 

not  filing  defence  for  client 134  23 

of  debts  by  garnishee 648-661  106, 109 

of  property  by  absconding  debtor 666  111 

order  for  after  close  of  pleadings 225  38 

referee  cannot  issue  order  for 304  51 

setting  aside  594,672  97,112 

solicitor  134,376  23,63 

witness 243  41 

release  of  after  committal 594  97 

writ  must  not  issue  without  leave 592  97 

may  be  set  aside 672  112 

Attorney  General  may  prescribe  court  books 521   (1)  85 

fees  for  evidence 529  88 

rules  for  clerk 521   (1)  85 

rules  for  shorthand  writers 526  87 

regulates  rules  of  shorthand  reporters 526  87 

fees  for  copies  of  evidence 529  88 
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Bench  warrants   380  63 

Bills  of  exchange,  actions  on 96  17 

Board  and  lodging,  garnishment  for 661  109 

Books,  appeal   338  56 

deposit  and  delivery  of 344  58 

filing  of  343  58 

order  for  production  of 241,  276  41,  46 

rules  as  to  preparing 341  58 

solicitor's  record    535 

to  be  submitted  for  approval 340  58 

typewritten  or  printed 339  57 

Breach  of  promise  actions,  rules  as  to 172  31 

if  relied  on  must  be  pleaded 82  15 


Case  stated  under  section  761  Criminal  Code 816-823  156, 157 

Cause,  or  matter  not  to  be  defeated  by  misjoinder 28  5 

of  action  not  disclosed  in  pleading 113  19 

notice  of  admission  of  whole  or  part  of 425  69 

Chambers,  powers  of  judge  sitting  in 168  30 

administrator  appears  in  creditor's  actions  in 39  8 

clerk  in    523  86 

Change  of  solicitor 563  93 

Character,  evidence  as  to,  in  mitigation  of  damages 198  34 

Charging  orders   647  105 

Chief  justice,  to  preside  in  appeal  court 165  30 

absence  of  from  appeal  court 165  30 

Claims,  by  or  against  husband  and  wife  may  be  joined 13  3 

executors  may  be  joined 14  3 

for  contribution  and  indemnity 425  69 

Clerk  of  court,  adjourns  sittings 169  31 

duties  of 521  85 

hours  of   512,513  84 

issues  statements  of  claim 521  85 

judge  may  authorize  to  do  certain  acts 215  37 

returns  balance  of  jury  deposit 184  32 

settles  judgments  and  orders 567  93 

Close  of  pleadings 107  18 

Commencement  of  actions,  absence  of  personal  representa- 
tive      30  6 

by  originating  notice 432  70 

otherwise  than  by  statement  of  claim 129  22 

place  and  court  of 517  85 

procedure  on   119  20 

Commission,  copies  of,  to  be  certified  by  examiner 405  67 

costs  of  410  68 

deposition  taken  in  shorthand 406  67 

evidence  on   396  66 

by  written  interrogatories 403  67 

certifying  to  by  commissioner  to 405  67 

copies  of  405  67 

may  be  taken  in  shorthand 406  67 

mode  of  taking 402  66 

of  person  outside  province 396  66 

refusal  to  give  or  attend 397  66 

signature  of  commissioner  to 408  67 

exhibits  to  be  certified . .  405  67 
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Commission —  ( Continued ) 

failure  to  attend  and  give  evidence  on 397  66 

mode  of  examination  on 402  66 

notice  of  execution  of 400  66 

commission,  particulars  in 399  66 

intention  to  despatch 398  66 

oath  of  witness 401  66 

opening    412  68 

order  for  reading 411  68 

on  motion  for  directions 228  39 

parties  joining  in  to  pay  costs  in  shares 410  68 

refusal  to  attend 397  66 

return  of    409  67 

signature  of  depositions 408  67 

use  of  interpreter 404  67 

written  interrogatories,  examination  on 403  67 

Common  law,  pleading  matters  which  show  transactions  il- 
legal at  104  18 

Compromise  in  actions  respecting  trust  estates 33 

Concurrence,  in  amending  pleading 264  45 

Concurrent,  statement  of  claim 124  21 

Conditions  precedent,  if  relied  on  must  be  specified 83  15 

Conduct  money,  demand  by  witness  of 237  (b)  40 

of  witness  at  trial 379  63 

on  examination  in  aid  of  execution 639  104 

on  examination  or  to  produce 387  64 

Conduct  of  action  may  be  given  to  one  party  alone 34  7 

of  money   41,  64 

of  money   379,  639  63, 104 

of  witness  may  be  subject  of  contempt 190  33    • 

Confession  of  defence. , 112  19 

Consent,  enlargement  of  time  by 557  92 

matters  dealt  with  by  local  judge 539  90 

of  a  plaintiff  or  defendant  necessary  to  add  his  name 

as  plaintiff  or  defendant  after  action  commenced  28  5 

of  next  friend 28  5 

of  plaintiff  to  add  or  substitute  his  name 28  5 

Construction,  of  instruments,  right  of  heirs  dependent  on . .  31  6 

determining  questions  of 432  (e)  71 

Contempt,  committal  for,  of  corporation  officer 641  105 

by  person  on  examination 190,  243  33,  41 

proceedings  after  examination 249  42 

against  witness   190  33 

mandamus    481  79 

relief  of  persons  committed  for 594  97 

Continuing  actions,  assessment  of  damages  in 193  33 

after  assignment  58  11 

after  death   58  11 

compelling  party  to 64  12 

on  counterclaim  66  12 

without  personal  representative 30  6 

Contract,  joinder  of  parties  in  actions  on 26  5 

must  be  denied  by  defence  in  action  for  goods 97  17 

pleading  an  implied 87  16 

denial  in 99  17 

one  arising  from  conversations 87  16 

surety  may  be  joined  in  action  on 27  5 

that  arise  from  conversations 87  16 

Contribution  and  indemnity,  actions  for 48  9 

Controverted  municipal  elections,  rules 852-854  162,163 

affidavit  of  justification  with  petition 854  163 

costs  of    853  163 

District  Court  practice  governs 852  162 

forms  854  163 

recognizance    854  163 
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Controverted  municipal  elections — (Continued) 

style  of  cause 854  163 

Conversations,  as  a  ground  for  contract 87  16 

allegation  as  to  contract  arising  from 87  16 

Convictions,  appeals  from,  fees 161 

Copies,  documents  produced  on  examination 239  41 

documents,  certifying,  to  be  used  as 239  41 

endorsements  on,  of  statement  of  claim 127  21 

evidence  in  shorthand 527,  532  87,  88 

admissibility  of   390  65 

right  to  receive  copies  of  proceedings 390  65 

service  of,  statement  of  claim 128  22 

Corporation  officers,  examined  on  discovery  in  aid  of  execu- 
tion     635  103 

affidavit    417  68 

may  be  selected  for  examination 250  43 

Corporation,  rules  as  to  enforcement  of  execution  against. .  595  97 

service  on   .*  142  24 

Costs,  action  for 760  133 

added  in  columns 764  134 

adjustment  between  party  and  party 771  135 

agreements  as  to,  in  writing 749  131 

may  be  void 750  131 

to  be  fair  and  reasonable 776  135 

appeal  from  taxation  of 784  136 

applications  to  have  style  of  cause 782  136 

barrister  may  be  ordered  to  pay 731  127 

bill  to  be  filed  before  taxation 762  134 

bond  for  726  126 

cast  up  in  columns 764  134 

caused  by  objecting  to  answer  questions 247  42 

certificate  of  taxing  officer 766  134 

clerk  may  allow  extra 734   (2)  127 

clerks,  in  small  debt 811  151 

sheriffs,  etc 714  123 

contents  of  solicitor  and  client  bill 775  135 

court  may  increase 734  127 

defendants,  on  amount  recovered 735  128 

definition  729  126 

delivery  of  bill  not  proved 778  136 

disbursements  proved  by  affidavit 771  135 

effect  of  certificate  of  taxing  officer 767  134 

effect  on  agreement  where  solicitors  changed 752  132 

enforcement  after  taxation 781  136 

ex  parte  order  to  tax 779  136 

garnishee,  how  far  liable  for 659  109 

garnishee  paying  money  into  court 652  108 

gross  sum  in  lieu  of 730  126 

how  far  garnishee  liable  for 659  109 

in  applications  for  interim  alimony 216  37 

increase  or  decrease  of  security  for 727  126 

increased  by  unnecessary  delay 745  130 

in  default  judgment  generally 152, 160  28,  30 

in  default  judgment  in  goods  and  lands 153  28 

in  discretion  of  court 730  126 

in  interlocutory  proceedings 737  128 

in  lunacy  proceedings 704  116 

in  replevin  actions 473  78 

judge  may  vary  or  cancel  agreement  as  to 748  130 

levy  for   645  105 

lien  for   757-759  132, 133 

limitation  of  right  to  taxation 780  136 

lunacy  proceedings   704  116 

maximum  in  foreclosure  actions 740   (1)  128 

may  be  taken  in  advance 755  132 
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may  include  separate  counsel  fee 742  129 

misjoinder    16  3 

notice  of  taxation  and  service  thereof 765  134 

of  absconding  debtors'  proceedings 671  112 

accounts  in  administration  actions 445  73 

administration  actions 443  73 

allegations  improperly  denied 109  19 

amending  pleading  271  46 

appeal  from  consent  order  or  judgment 317  53 

appeal,  generally  739  128 

appeal  to  appellate  division 326  54 

application  for  leave  to  defend 282  47 

applications  for  interim  alimony 216  37 

applications  subsequent  to  directions 226  39 

attachment  of  debts  in  discretion  of  court 644  105 

barrister  and  solicitor  where  he  acts  as  guardian. .  753  132 

charging  ordersr 647  105 

clerk,  sheriff,  etc 714  123 

in  small  debt  matters 811  151 

court  officers,  clerks,  sheriffs,  etc.. 714  123 

crown  practice  matters 845  161 

default  judgment,  generally 152, 160  28-30 

on  goods  or  lands 153  28 

defendant  735  128 

delay    745  130 

discontinued  actions  or  appeal 117,  361  20,  60 

enforcing  mandamus    596  9'< 

evidence  in  small  debt  actions 813  152 

examination  in  aid  of  execution  discretionary 644  105 

ex  parte  and  other  orders 738  128 

further  and  better  particulars 256  44 

administration  accounts   445  73 

garnishee  proceedings   644  105 

paying  money  into  court 652  108 

habeas  corpus  proceedings  and  certiorari 845  161 

infant  or  lunatic 732  127 

inspection  order 196  34 

lunacy  proceedings   704  116 

lunatic    732  127 

medical  examinations  in  actions  for  damages 251  43 

misjoinder    '. 16  3 

persons  in  administration  actions 39  8 

plaintiff  on  amount  claimed 735  128 

proof  of  material  facts  after  trial 192  33 

facts  not  admitted 426  69 

quo  warranto  .proceedings 832  159 

sheriffs  in  small  debt  actions 811  151 

slovenly  drawn  appeal  books 343  58 

small  debt  actions 810  151 

solicitors  in  small  debt  actions 810  151 

withdrawal  of  action 116, 117  20 

order  granting  lien  for 757  132 

charging   647  105 

for  security  722  125 

inspection    196  34 

stop   646  105 

party  and  party  costs,  amount  of 744,  771  129, 135 

but  different  solicitors 741  129 

payment  in  as  security  for 728  126 

place  of  taxation 777  136 

powers  of  judge  on  appeal 785  137 

quo  warranto   832  159 

receiver  may  be  ordered  to  pay 664  110 

references  and  accounts. .  309  52 
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refusal  of  order  for  security 724  126 

requirements  where  order  for  security 725  126 

rules  as  to  fees,  tariff 714  123 

scale  of  138 

security  for  722  125 

application  for   723  125 

increasing  or  diminishing 727  126 

may  be  dealt  with  on  directions 228  39 

on  appeal  335  56 

order  for    722  125 

payment  in  as 728  126 

services  not  provided  for 734  (4)  128 

set  off  in  party  and  party 769  134 

slovenly  drawn  appeal  books  disallowed 343  58 

small  debt,  solicitor's 810  151 

clerk's    811  151 

evidence  813  152 

sheriff's  811  151 

witness's   812  152 

solicitor,  may  be  ordered  to  pay 731  127 

acting  as  guardian 753  132 

and  client  costs 747  130 

may  agree  with  client  as  to 748  130 

scale  of 138 

stay  of  taxation  only  when  ordered 773  135 

taxation,  where  additional  relief  claimed 736  128 

between  solicitor  and  client 774  135 

master  may  allow  interest 756  132 

only  after  entry  of  judgment 772  135 

stay  of  only  when  ordered 773  135 

when  judgment  might  have  recovered  in  District  Court  746  130 

where  action  is  for  sum  stated 740  128 

damages  are  claimed 740   (3)  129 

damages  are  taken  in  lieu  of  noting  in  default. . . .  160  30 

not  mentioned  are  deemed  included 743  129 

proof  of  material  facts  is  left  over  from  trial 192  33 

withdrawal  of  action 116, 117  20 

witness,  in  small  debt 812  152 

Counterclaim,  amendment   of 260  44 

effect  as  cross  action 65   (c)  12 

excluding  or  striking  out 66  12 

judgment  on   '. 68  13 

may  be  continued  though  action  dismissed 67  13 

must  be  proved  if  plaintiff  fails  to  appear 189  33 

not  affected  by  misjoinder 18  4 

payment  into  court  on 79  15 

pleading  by  way  of 65  (b)  12 

procedure  generally   65  12 

service  of  on  parties  not  being  plaintiff 73  13 

staying  proceedings  until  disposal  of 69  13 

time  for  answering 70  13 

Court  sittings   : 164-169  30,  31 

adjournment  of   {  166>  J«J.  30'  31 

appeal    164  30 

composed  of  more  than  one  judge 180  32 

vacation  171  31 

Creditors'  application,  to  set  aside  fraudulent  conveyance. .  462  75 

by  motion  for  sale  of  equitable  interest 463  76 

for  equitable  execution 464  76 

for  transfer  to  him  of  securities 616  101 

in  regard  to  trust  property 433   (a)  71 

judgment,  equitable  execution 464  76 
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Criminal  Code  applications  under  section  761 816  156 

appeal  against  refusal  of  case  under 818  156 

appeal  to  appellate  division 820  157 

application  to  J.P.  for  case  under 816  156 

applying  to  judge  for  date  to  hear  application 821  157 

contents  of  case  under 817  156 

delivery  of  case  under 819  156 

filing  of  case  under 819  156 

invalidating  proceedings  823  157 

justice  signs  case  under 817  156 

non-compliance  with  rules,  effect 823  157 

recognizance  on  appeal 822  157 

recognizance  to  pay  fees 817  (2)  156 

Cross-appeal    331  55 

Cross-examination,  disallowance  of  vexatious  questions 199  34 

of  deponent  on  his  affidavit 382  64 

on  affidavit  382  64 

Crown,  if  actually  or  immediately  interested  may  require  a 

trial  before  two  or  more  judges  as  of  right 179  32 

practice  rules    824-848  157, 161 

affidavit  in  support  of  application  for  mandamus. .  839  160 

appeal  in  habeas  corpus  proceedings 843  161 

application  for  quo  warranto 830  159 

attachment  for  contempt 846  161 

certificate  of  transmission  of  papers 827  158 

clerk's  fees   161 

consolidation  of  several  applications 834  159 

costs  in,  quo  warranto  proceedings 832  159 

generally  in  discretion  of  judge 845  161 

limited  to  $25 845  161 

mandamus  proceedings   837  160 

may  be  increased  by  judge 845  161 

security  for,  generally 829  159 

prohibition    829   (2)  159 

crown  office  rules  to  be  followed 847  161 

defendant  may  file  disclaimer  in  an   undefended 

quo  warranto  application 835  160 

deposit  of  money  required 828  159 

endorsement  on  notice  of  motion 826  158 

fees,  of  clerk 161 

forms   848  161 

grounds  to  be  specified  in  quo  warranto  application  831  159 

habeas  corpus  rules 840-843  160, 161 

habeas  corpus  writ  abolished 840  160 

immunity  for  obeying  mandamus 838  160 

mandamus,  motion  for 836  160 

mandamus  rules  836-839  160 

notice  of  motion  for  mandamus 838  160 

order  for  discharge  of  prisoner 841  160 

prisoners,  conveyance  of 849-851  162 

procedure  to  be  by  notice  of  motion 824  157 

prohibition  application,  costs  on 829   (2)  159 

quo  warranto   830-835  159, 160 

return  by  magistrate 827  158 

of  clerk  when  papers  not  received 827  158 

of  notice  for  habeas  corpus 842  160 

within  six  months  after  conviction 827  158 

rule  4    827  158 

security  for  costs,  generally 829  1 59 

on  prohibition    829   (2)  159 

service  of  notice  of  motion  under 825  158 

substitution  of  new.  relator 833  159 

transmission  of  papers  by  coroner 827  158 
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Damages,  assessment  of  in  judgment  by  default 158  29 

defence  in  action  for 100  18 

evidence  in  mitigation  of 198  34 

examination  by  medical  practitioner  in  action  for 251  43 

in  lieu  of  noting  in  default 160  30 

in  replevin  action  by  default 476  78 

order  for  ascertaining  by  referee 311  52 

where  cause  of  action  is  continuing  one 193  33 

Death,  does  not  abate  action 58  11 

effect  of  on  action 58-64                 11, 12 

leave  to  issue  execution  after  change  of  parties  by 598  98 

of  judge,  effect 10  3 

Debt,  advisability  of  mere  denial  of 95  17 

particulars  of  which  exceed  three  folios 82  15 

Debtors,  absconding,  rules  as  to 666-674  111-113 

Declaration  of  rights  of  parties  may  be  settled  by  originat- 
ing notice    432  70 

under  deed,  will,  etc 433  71 

under  written   instrument 432  70 

Default,  by  some  defendants  only 158  29 

damages  in  lieu  of  noting  in 160  30 

final  judgment  on 152  28 

in  suits  of  nullity  of  marriage 159  29 

applying  for  directions 230  39 

defence  generally  148  28 

judgment  in  replevin  actions 476  78 

procedure  where  defence  is  in 151  28 

Defects  in  form  not  to  invalidate  proceedings 272  46 

Defence,  as  to  part  of  plaintiff's  claim 277  47 

actions  for,  debt  or  liquidated  demand 95  17 

bills  of  exchange,  notes,  etc 96  17 

contract  promise  agreement 99  17 

damages  100  18 

money  demands  97  17 

recovery,  goods  or  lands 153  28 

by  third  parties 52, 55  9, 10 

agent  when  served  for  firm 146   (f )  26 

infant   42  8 

guardian  for  infant 42  8 

partners  146  (e)  26 

confession  of   112  19 

consequences  on  striking  out 162  30 

costs  of  applications  for  leave  to  put  in 282  47 

counterclaim  or  defence  after  action  brought 110  19 

damage  action  100  18 

debt  action    95  17 

demand  for  money  action 97  17 

discontinuance  before  receipt  of 116  20 

endorsement  on   130  22 

failure  of,  in  actions  for  recovery  of  goods  or  lands. . . .  153  28 

failure  of  third  party  to  put  in 53  10 

filed  for  delay  will  not  prevent  judgment 287  48 

final  judgment  for  want  of 275  46 

further   Ill  19 

in,  actions  for  bills,  notes,  etc 96  17 

contract,  promise  or  agreement 99  17 

damages   100  18 

debt  or  liquidated  demand 95  17 

recovery  of  goods  and  lands 153  28 

judgment  against  third  party  in  default 54  10 

leave  may  be  absolute  or  conditional  to  put  in 280  47 
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leave  to  non-party  to  put  in 40  8 

may  be  struck  out  for  non-compliance  with  order  for 

directions   232  40 

may  be  struck  out  for  not  answering  questions  on  ex- 
amination for  discovery 243   (2)  41 

of  agent  served  for  firm 146  (b)  26 

of  infant,  by  guardian 42  8 

of  partners    146   (b)  26 

on  merit  will  prevent  final  judgment  for  want  of 276  46 

or  counterclaim  arising  after  action  brought 110  19 

procedure  for  plaintiff  where  there  is  default  in 151  28 

procedure  on  default 148  28 

relying  on  different  versions  of  facts 94  17 

statement  of  where  new  defendant  added 29  6 

striking  out   116   (3)  20 

style  of  for  non-party  defendant 40  8 

time  limited  for 147  27 

answering 70  13 

when  in  default 148  28 

Defendants,  application  for  directions  after  defence 225  38 

affidavits  by,  showing  defence  on  merits 276  46 

answer,  failure  to,  on  discovery 243  41 

counterclaim  of   65  12 

defence  may  be  struck  out  for  not  answering  questions  243  41 

firm  as  146  26 

in  default  not   entitled   to  notice   of   subsequent   pro- 
ceedings    150  28 

infant,  service  on 137, 138  24 

interest  need  not  be  in  all  relief  asked 25  5 

joinder  of   24  4 

judgment  against  one  of  the 24  4 

may  counterclaim   65  12 

partners  as   146  26 

service  of  statement  of  claim  on 133  23 

substituted  service  on 136  23 

third  party   48  9 

where  default  by  some  only  of 158  29 

who  are  partners 146  26 

Delay  in  prosecution  of  accounts  and  inquiries 301  50 

Delivery  of  pleadings  means  filing  and  service 132  23 

Demand  notice,  procedure  on  delivery  of 161  30 

Denial  of,  allegations  in  pleadings 93-101  16-18 

contract,  promise  or  agreement 99  17 

in  actions  for  goods  sold 97  17 

in  actions  for  debt 95  17 

for  money  demands 97  17 

on  bills,  etc.,  notes,  etc 96  17 

must  not  be  evasive 98  17 

be  specific  in  actions  for  debt 95  17 

receipt  of  money  in  action  for  money  had  and  received  97,  98  17 

right  of  representative  party 101  18 

Depositions,  certified  copies  of  on  examinations 246  42 

how  taken  down  on  examinations 244,  245  41,  42 

on  examination  for  discovery  to  be  filed 248  42 

on  may  be  put  in  evidence  at  trial 250  43 

Devolution  of  estate,  procedure  in  actions  in,  where  there 

is  a   59-64                  11,12 

Directions  as  to  application  of  infant's  share 460  75 

affidavits  by  leave  only  on 227  39 

affidavits  to  be  used  on  motion 227  39 

compromise  on  behalf  of  infant 450  74 

consideration  of  referee's  report 307,  308  51,  52 

contents  of  infant's  petition 452  74 

costs  of  reference..  309  52 
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Directions —  ( Continued ) 

default  in  applying  for 230  39 

examination  of  infant  out  of  Alberta 454  74 

execution  of  instrument  for  infant 458  75 

form  of  accounts 295  50 

further  consideration  of  referee's  report 307,  308  51,  52 

inquiries  and  accounts 293  49 

inquiries  before  referee 301  50 

just  allowances,  without  special 300  50 

matters  dealt  with  on  motion  for 228  39 

motion  for  225 

non-compliance  with  order  giving 232  40 

payment  into  court  of  funds  under  Trustee  Ordinance  448 

payment  into  or  out  of  court  generally 676-690             113-115 

payment  of  infant's  encumbrance 461  75 

powers  of  judge  on  motion  for 229,231  39,40 

production  of  infant 453,  454  74 

production  of  vouchers  on  reference 296  50 

should  be  numbered 299  50 

specially  serving  originating  notice 436 

standing  matters  over  for  further  consideration 292  49 

to  settle  issues 

trustee  matters    433  71 

trustee  on  application  by  originating  notice 433  71 

viva  voce  evidence  on  motion 435  72 

T^-     u.m.                                                                                                 1  62.137,  12,24 

Disability,  service  on  persons  under j  13g  139 

judgment  on  special  case  where  parties  are  under 222  38 

service  on  persons  under |  -3g'  139' 

Disagreement  of  jury 202  34 

Disallowance  of  vexatious  questions  put  in  cross-examina- 
tion     199  34 

Discontinuance  of  action |  16'  JJJ' 

rtf  „                                                                                                 /  359, 360,  60, 61 

Of  appeal    i  361,362 

Discovery,  examination  for,  on  directions 225  38 

admissions  on  241  41 

depositions  on   244  41 

may  be  used  as  evidence 250  43 

mode  of  conducting 240  41 

objection  to  answer  on 248  42 

of  documents,  affidavit  pursuant  to  order  for 366  61 

assignee  of  chose  in  action 365  61 

consequences  of  disobeying  order  for 374  62 

filing  affidavit  of 367  61 

further  and  better 372  62 

in  aid  of  execution 634  103 

notice  to  produce  for 367  61 

order  for   364  61 

production  of  original  record  for 375  63 

reservation  of  questions  as  to 371  62 

service  on  solicitor  of  order  for 375  63 

order  for    234  40 

penalty  for  not  answering  on 243  41 

penalty  for  not  attending  on 243  41 

procedure  to  obtain 237  40 

production  of  documents  on 238,  239  41 

report  of  conduct  of  witness 249  42 

Dismissal  of  actions,  where  point  of  law  disposed  of  before 

trial    115  20 

on  default  in  applying  for  directions 230  39 

Divorce  rules   216 

service  in  actions 30 
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Documents,  affidavit  pursuant  to  order  for  discovery  of 367  61 

consequences  of  disobeying  order  for  discovery 374  6? 

filed  where  there  is  default  of  defence 151  28 

filing  and  numbering  of 123  21 

further  and  better  affidavit  for  discovery  of 372  62 

impounding    428  70 

inspection  by  judge  of  privileged 372  62 

in  support  of  application  for  ex  juris  service 206  36 

leave  to  use  omitted 373  62 

notice  to  inspect 369  62 

notice  to  produce 368  62 

order  for  inspection  of 370  62 

pleading  contents  of 84  15 

production  of,  on  motion 385  64 

production  of  original  record  or  memorial 377  63 

reservation  of  question  as  to  discovery  of 371  62 

service  on  solicitor  of  order  for  discovery  of 375,  376  63 

transmission  of,  to  higher  court 354  59 

E 

En  bane,  court  sittings 164  30 

Encumbrancers,  joined  as  party  in  action  where  specially 

relief  claimed   47  9 

subsequent,  not  joined  as  party 47  9 

must   be   served 46, 47  9 

Endorsement,  of  solicitor's  address 130  22 

of  address  for  service 130  22 

on  defence   130  22 

on  demand  notice 130  22 

on  statement  of  claim 128  22 

Entry  of  judgment,  at  or  after  trial 200  34 

Equitable  execution  of  debtor's  interest  in  land 463  76 

interest  of  debtor  may  be  sold  in  execution 614  100 

Evidence,  allowance  and   disallowance  of  vexatious  ques- 
tions      199  34 

attendance  of  witness  for  examination  on  motion 384  64 

bench  warrants  to  compel  attendance  to  give 380  63 

books  of  account  may  be  prima  facie  evidence 294  50 

calling  opposite  party  as  a  witness 378  63 

conduct  of  examination 388  65 

contents  of  notice  of  issue  of  commission 399  66 

copies  as  evidence  on  commission 405  67 

court  or  judge  may  order  depositions  taken  of 395  65 

cross-examination  of  deponent 382,  383  64 

depositions  may  be  taken  in  shorthand 406  67 

depositions  on  examination  may  be  used  as 250  43 

disallowance  of  vexatious  questions  as 199  34 

disobedience  to  order  for  attendance 386  64 

disobedience  to  order  to  produce  documents 386  64 

examination  on  written  interrogatories 403  67 

fees  for  copies  of 529  88 

further  evidence  on  appeal  from  judgment 326  54 

in  chief  as  to  character  to  mitigate  damages 198  34 

in  lunacy  matters 699  116 

interpretation  of  evidence  on  commission 404  67 

mode  of  examination  before  a  commissioner 402  66 

notice  of  execution  of  commission 400  66 

notice  of  intention,  to  despatch  commission 398  66 

to  call  any  person  to  give 379  63 

to  call  opposite  party  to  give 378  63 

oath  of  witness  before  examiner  giving 401  66 

of  execution  of  a  mortgage  covering  purchase  price. . .  457  75 

of  experts   534  88 
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of  party  examined  on  discovery  but  absent  at  trial 250   (3)  43 

of  payment  into  court  prior  to  executing  deed 457  75 

of  payment  of  consideration  before  executing  deed 457  75 

on  commission    396  66 

commissioner  may  act  alone 410  68 

contents  of  notice  of  issue  of  commission  to  obtain  399  66 

to  take  evidence  outside  province 396  66 

copies  as   405  67 

costs  of  to  be  joint 410  68 

examination  on  written  interrogatories 403  67 

interpretation  of   404  67 

may  be  ordered  on  directions 228  39 

notice  of  execution  of  commission 400  66 

notice    of    intention    to    despatch    commission    to 

obtain   398  66 

oath  of  witness  giving 401  66 

order  for  opening  commission 412  68 

order  for  reading 411  68 

refusal  to  attend  to  give 397  66 

return  of  commission  with 409  67 

signed  by  examiner 408  67 

on  motion  or  petition  may  be  by  affidavit 381  64 

opening  of  commission  evidence 412  68 

order  for  reading  commission  evidence... t 411  68 

parties  to  share  cost  of  commission  to  take 410  68 

procuring  evidence  for  motion  or  petition 384  64 

production  of  documents  on  motion 385  64 

production  of  prisoner  for  examination 389  65 

proof  of  default  in  payment  into  bank 391  65 

proof  of  payment  into  court  before  signing  instrument  457  75 

proof  of  service  of  notice  to  produce 392  65 

record  of  copies  supplied 532  88 

refusal  to  attend  to  give  evidence  before  commission. .  397  66 

return  of  commission  and  use  as  evidence 409  67 

right  to  receive  certified  copies  of  examination 390  65 

rules  as  to  affidavits  used  as 413-424  68,  69 

rules  as  to  trial 393  65 

shorthand  copies  of 527  87 

signing  of  depositions  taken  before  examiner 408  67 

supply  of  copies  of 528  87 

testimony  of  persons  resident  outside  province 396  66 

trial  evidence  may  be  used  in  subsequent  cases 394  65 

trial  rules  governing  proof  at  trial 393  65 

viva  voce,  showing  defence  on  merits 276  46 

directions  as  to  evidence  on  motion 435  72 

Examination,  for  discovery 234  40 

clerk's  report  on  refusal  to  answer 249  42 

compelling  attendance   638  104 

depositions  in  shorthand 245  42 

examiner's  report  on  refusal  to  answer 249  42 

in  aid  of  execution 634-636  103 

of  lunatic    703  116 

of  persons  having  judgment  debtor's  property 637  104 

of  persons  having  property  of  judgment  debtor 637  104 

of  witnesses  ordered  on  directions 228  39 

refusal  to  attend 243  41 

rules  as  to  witnesses 378-412  63-68 

to  obtain  evidence  for  petition 456  75 

Examiner,  duties  of 244  (3)  42 

medical   251  43 

report  of  on  refusal  to  answer 249  42 

report  of  on  refusal  to  attend 249  42 

Execution,  against,  partnership,  firm,  etc 146   (g)  26 
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Execution —  ( Continued ) 

attendance  for  examination  in  aid  of 637  104 

binds  goods  from  delivery 609  99 

by  leave  of  court 598  98 

costs  of  examination  in  aid  of 644  105 

currency  of   605  99 

date  of   601  98 

discovery  in  aid  of 634  103 

endorsement  of   602, 603  98 

equitable  interest  in  personally 614  100 

equitable  interest  of  debtor 463  76 

examination  as  to  debtor's  means 636,  637  103, 104 

examination  in  aid  of  execution 637  104 

examination  of  officers  in  aid  of 635  103 

form  of  writ 121 

garnishee    653  108 

money  and  securities 615  100 

mortgage  or  encumbrance 619  101 

persons  not  parties 599  98 

poundage  on   608  99 

praecipe  for  writ 600  98 

renewal  of  606  99 

receipt  to  be  noted  by  sheriff 607  99 

shares    610-612  99, 100 

third  party's  goods,  interpleader 490  80 

Executors,  joinder  of  claims  by  and  against 14  3 

may  be  sued  by  anyone  interested  in  estate 22  4 

may  sue  and  be  sued  as  representative 21  4 

right  to  be,  claim  questioned 101  18 

Exhibits,  filing  of 424  69 

delivery  out  of  court  of 195  34 

in  appeal  books 338  56 

Ex  juris,  service 206  36 

documents  in  support  of  application  for  service 205  35 

Ex  parte  application,  carrying  on  proceedings  after  death. .               60  11 

declaring  address  fictitious 131  23 

enlarging  time  to  serve  garnishee 649  107 

for  attachment  of  judgment  debtor 666  111 

appeal  from  refusal  of  an  application 320  54 

carrying  on  proceedings  after  death 60  11 

leave  to  service  motion  for  judgment 283  47 

leave  where  notice  usual 209  36 

order  of  replevin 469  77 

rescission  of  order  made 210  36 

setting  aside  judgment  on  default 163  30 

stop  order   646  105 

Experts,  assistance  may  be  given  to  court  by 534  88 

applications  by  originating  notice  relating  to 433  71 

Extra  Judicial  Seizure  Act  tariff 224 

F 

Facts,  left  over  from  trial  may  be  proved  subsequently 192  33 

not  denied  to  be  taken  as  admitted 92  16 

notice  to  admit 426  69 

presumed  by  law 16 

specific  denial  of  essential 93  16 

specified  in  actions,  for  debt 95  17 

for  bills 96  17 

goods  sold   97  17 

notes   96  17 

upon  which  issue  is  joined  are  deemed  denied 108  19 

version  different  pleading 94  17 
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Factums,  contents  of 346  59 

default  as  to 351  59 

delivery  of  copies  of,  after  filing 350  59 

deposit  of  345  58 

dispensing  with  delivery  of 352  59 

filing  of,  at  Edmonton  and  Calgary 355  59 

form  of  347  59 

must  not  contain  unnecessary 353  59 

not  to  be  communicated  until  receipt 348  59 

to  be  in  substantial  accordance  with  rules 349  59 

False  imprisonment,  mode  of  trial  in  action  for 172  31 

Fees,  appointment  to  tax  sheriff's 720  125 

appeal  from  taxation  of  sheriff's 721  125 

dispute  as  to  copies  of  evidence 531  88 

for  copies  of  evidence  fixed  by  Attorney  General 529  88 

payable  in  advance 715  123 

payable  to  clerks  and  sheriffs 714  123 

probate  215 

schedule  E  143 

sheriff's,  when  part  only  levied 716  123 

bill  liable  to  be  taxed 718  124 

only  when  service  actually  rendered 717  124 

shorthand  writer's  527  87 

when  same  cannot  be  ascertained 715  123 

where  no  fees  prescribed 714  (2)  123 

where  property  advertised  but  not  sold 716  (2)  123 

which  are  taxed  are  allowed  sheriff 719  124 

Fi  Fa,  issuing  writ  of ' 583  96 

against  goods  and  lands 584  96 

time  for  583  96 

Filing,  amended  pleading 267  45 

affidavit  of  service  of  statement  of  claim 151  28 

generally  422  69 

pursuant  to  order  for  discovery 367  61 

appeal  books  344  58 

consent  of  next  friend  to  act 43  8 

depositions  taken  on  examination  for  discovery 248  42 

factums  345  58 

notice,  of  appeal  from  judgment  or  order 325  54 

of  change  of  solicitor 563  93 

to  third  party 49  9 

Final  determination,  matters  on  motion  for  judgment 292  49 

in  replevin  action  by  default 476  78 

judgment,  on  default  of  defence 148  28 

may  be  given  on  motion 292  49 

may  be  signed  when  no  defence 275  46 

motion  for  after  trial  of  issues 289  49 

of  nullity  of  marriage 159  29 

some  defendants  only 158  29 

where  demand  liquidated 152  28 

on  applications  for  directions 229  39 

on  matters  generally 28(2)  5 

preliminary  questions  212  36 

where  there  is  a  counterclaim 65   (c)  12 

Firm,  as  plaintiff  or  defendant,  regulated  by  Rule  146 41  8 

affidavits  of  officers,  form  of 417  68 

as  parties  to  action 41, 146  8,  26 

execution  against   146   (g)  26 

member  may  be  examined  for  discovery 235,  276  40,  46 

service   on    141, 146  24, 26 

Foreclosure  and  sale  actions,  parties  in 46  9 

commencement  of   432  70 

originating  notice   432  70 

service  in 549  91 
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Forms,  defects  in  pleadings  not  to  defeat  proceedings 272                      46 

accounts  on  accounts  and  inquiries 295                      50 

advertisement  of  application  for  guardianship 210 

advertisement  of  notice  to  creditors 211 

affidavit,  as  to  handwriting  on  will 211 

in  support  application,  probate,  etc 194,198 

of  execution  generally 204,  205 

of  justification  by  surety 204 

of  plight  and  condition  of  will 211 

on  application  for  guardianship. 199 

amended  pleading  266                     45 

appeal  book  commencement 339                      57 

application  for  probate,  etc 194 

application  to  tax 782                    136 

attachment  writ  (form  D) 666            111,  120 

bond  for  administration  without  will 201 

bond  for  administration  with  will  annexed 202 

bond  for  guardian 203 

caveat 205 

double  probate  

election  by  a  minor 201 

endorsement  of  carrying  on  proceedings,  form  B 119 

endorsement  of  infant's  petition 447                      73 

endorsement  of  notification  on  statement  of  claim 128                      22 

exemplification  generally   208 

exemplification    (with  will) 210 

garnishee  summons,  form  C 648                     106 

inventory  and  valuation  (probate,  etc.) 200 

letters  of  administration 205 

with  will  annexed 206 

letters,  probate   206 

guardianship   208 

marking  for  amended  pleadings 266                      45 

minute  of  opening  of  will 

minute  of  receipt  of  will 212 

of,  administration  with  will  annexed 196 

petition  for  sale  of  estate  of  infant 451                      74 

probate  206 

double    207 

tariff   

proceedings  in  lunacy 710                     118 

renewal  of  statement  of  claim 126                      21 

renewal  of  writ  of  execution 606                      99 

renunciation  with  will 209 

third  party  notice,  form  A 35                 7, 118 

writ  of  attachment 666             111,  120 

Further  consideration,  motion  for  judgment  by  way  of 290                      49 

order  directing  motion  to  stand  over 292                      49 

G 

Garnishee  proceedings    648                     106 

affidavit  for  648                     106 

application  to  set  aside 651   (2)             107 

board  and  lodgings 661                     109 

costs  of  paying  money  into  court  by 652                    108 

debts  due  to  mechanics 661                     109 

deemed  indebted  notwithstanding  assignment  if  fraud  650 

default  in  proceeding  after  issue  of 655                     109 

discharged  by  payment 658                     109 

exemptions  allowed   661                     109 

ex  parte  order  to  enlarge  time  to  serve 649 

extension  of  time  for  service  of 649                     107 

for  board  and  lodgings 661                     109 
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Garnishee  proceedings —  ( Continued ) 

form  C  648  106 

fraudulently  assigned  charged  or  encumbered  debt 650  107 

how  liable  for  costs 659  109 

issue  where  liability  is  disputed  by 654  108 

on  moneys  not  yet  payable 660  109 

order  for  execution  against 653  108 

order  for  payment  out  of  money 651  107 

order  for  third  party  to  appear 656  109 

probable  costs  649  107 

proceedings  as  to  claims  of  third  parties 657  109 

service  of  649  107 

extention  to  permit  of 649  107 

summons,  form  C 648  106 

where  more  than  one  branch  office 649   (2)  107 

Goods,  sold  and  delivered,  defence  must  deny  contract  in 

actions  for  97  17 

return  of  for  want  of  buyers 623  102 

sale  of  under  execution 622  102 

Grounds  of  appeal  to  be  stated  in  notice  of  appeal 323  54 

Grounds  of  defence,  at  common  law 104  18 

arising  after  action  brought 110  19 

by  Statute   104  18 

new,  can  be  pleaded  by  way  of  amendment 105  18 

Guardian,  ad  litem 42, 44  8, 9 

accounts  of,  must  be  passed 665  111 

appointment  of,  for  lunatic 702  116 

defends   for   infant 42  8 

defends  for  lunatic 44  9 

service  on  137  24 

service  on  for  infant  defendant 137  24 

service  on  for  lunatic  defendant 139  24 

H 

Heirs,  appointment  of  representative  for 31  6 

settlement  of  questions  as  to  class  of 433  71 

Holidays,  interpretation  of 552  92 

court  562  93 

Husband  and  wife,  claims  by  and  against  may  be  joined ...  13  3 

I 

Illiterate  person's  affidavit 419  69 

Implied  contracts,  how  pleaded  or  alleged 87  16 

Inconsistent  rules  superseded 712  118 

Infant,  as  party  to  an  action 42  8 

compromise  on  behalf  of 450  74 

contents  of  petition  by 452  74 

defends  by  guardian 42  8 

endorsement  on  writ  of  execution  on  levy  of  moneys 

due  to   581  96 

examination  of,  when  over  14  years  of  age 454  74 

when  outside  Alberta 454   (2)  74 

when  under  14  years  of  age 455  74 

facts  not  denied  not  admitted  as  against 92  16 

judgment  on  default  of 149  28 

may  sue  by  next  friend 42  8 

moneys  due  to,  levy  for 581  96 

payment  into  court  of 580  95 

moneys  in  court  belonging  to 688  114 

party  in  special  case 222  38 

petition  by  451  74 
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production  of  453  74 

service  in  case  where  defendant  is 137  24 

service  where  property  is  held  by 138  24 

to  be  represented  in  partition  or  administration  action  442  72 

Injunction,  interim,  or  receiver  to  prevent  transfer 466  76 

may  be  applied  for  after  close  of  pleadings 225  38 

may  be  granted  by  judgment  or  order 482  79 

may  be  granted  by  local  judge 538  89 

preservation  by  interim 483  79 

service  of  notice  of  motion  for 213  37 

writ  of  not  now  issued 482  79 

Inquiries,  as  to  outstanding  estate  of  deceased  persons 298  50 

adjournment  for  further  consideration 307  51 

adoption  or  variation  of  report,  adjourned 307  51 

adoption  or  variation  of  report,  not  adjourned 308  52 

as  to  amount  of  damages 311  52 

at  any  stage 293  49 

attendance  of  witnesses  on 303  51 

before  referee  302  51 

conduct  of,  same  as  at  trial 303  51 

consideration  of  report  of 308  52 

costs  of  309  52 

does  not  give  referee  power  to  attach  or  commit 304  51 

for  ascertaining  damages 311  52 

motion  for  further  consideration 307,  308  51,  52 

remission  back  for  further 305  51 

report  of  referee  to  be  filed 306  51 

submission  of  questions  to  judge 305  51 

Insolvency  does  not  abate  action 58  11 

Inspection,  and  discovery  of  documents 364  61 

by  judge  372  (2)  62 

notice  of  time  for 369  62 

notice  to  produce  documents  for 368  62 

of  impounded  documents  by  leave 428  70 

of  property  in  dispute  in  action 484  79 

order  for  370  62 

order  for,  on  application  for  directions 228  39 

order  for,  party,  jury,  witness 196  34 

reservation  of  questions  as  to  right  to 371  62 

subject  matter  of  action  by  judge 197  34 

Instrument,  appointment  of  person  to  execute 458  75 

evidence  of  payment  of  consideration  prior  to  execu- 
tion of  instrument 457  75 

executed  by  infant  under  direction  of  court 459  7*5 

proceedings  to  interpret 432  (e)  71 

questions  of  construction  of 432  70 

validity  of  instrument  executed  by  infant 459  75 

Interested  parties,  approval  of  compromise  in  absence  of . .  33  7 

adjudication  may  be  made  in  absence  of 33  7 

may  be  bound  though  not  served 37  8 

may  be  given  leave  to  defend 40  8 

may  be  represented  by  plaintiff  or  defendant 20  4 

Interest,  charged  against  receiver  on  balances  in  hand 663  110 

on  judgment  when  reversed  on  appeal 327  55 

on  money  in  court 686  114 

Interim  preservation  of  property 483  79 

of  judgment  debtor's  property 466  76 

order  for    483  79 

sale  of  perishable  goods 485  79 

security  on  application  for 486  79 

time  of  application  for 486  79 

Interlocutory,  applications  by  originating  notice 433  71 

injunction  may  be  granted  by  local  judge 538  89 

order  does  not  prejudice  appeal 333  56 
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adverse  title  of  claimants 
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application  by  defendant 

by  sheriff    

by  third  parties  of  goods  under  execution 


costs 


sheriff's 


debt  

disposal  of  matters  in  summary  manner. 

District  Court  issues 

final  disposition  of  proceedings  for 

Issues  in  

matters  to  be  proved  by  applicant  for. . . 

money,  goods,  chattels 

motion  calling  up  claimants 

notice  of  motion  by  sheriff  for 

order  for 

for  sale  of  goods  seized  in  execution. 

on  failure  of  claimants  to  appear... 

procedure  on  admission  of  claim 

questions  of  law  in 

relief  by  way  of 

retaining  possession  until  adjudication.. 

sheriff's  costs  in 

sheriff's  expenses  of  custody  in. 

successful  parties'  costs  in , 

Supreme  Court  application 

title  of  order  in  action  for , 


Interpretation : 

"Action"    

"Address  for  service" 

"At  least"   

"Clear  days"  

"Clerk"  or  "clerk  of  court" 

"Counterclaim"   

"Defence  of  counterclaim" 

"Holiday"    

"Joinder  of  issue" 

"Judgment  creditor"   

"Judgment  debtor"   

"Liquidated  demand"   

"Month"    , 

"Reply"    

"Reply  to  defence  to  counterclaim". 
"Rule  of  court"  or  "rules  of  court". 

"Statement  of  claim" 

"Statement  of  defence" 

"Vacation"   . 
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Intestate,  estates,  order  as  to  payment  out  of  small 

Inventory  to  be  given  to  owner  of  goods  seized  by  sheriff. . 
Irregularities,  which  are  grounds  for  setting  aside  pro- 
ceedings   

must  be  set  out  in  notice  of  motion 

setting  aside  process  for 

Irrelevant  questions  may  be  disallowed  by  judge 

Issues,  consolidating   

in  garnishee  matters 

in  the  nature  of  questions  of  law 

may  be  ordered  to  be  tried  separately 

may  be  tried  with  a  jury  if  judge  so  orders 
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settlement  of   224,  229  38, 39 

trial  of  in  Interpleader  actions 500, 510  82,  83 


Joinder,  in  actions  for  preventing  waste  ..................  19  4 

in  reply  ............................................  106  18 

of  causes  of  action  and  parties  .......................  11  3 

of  claims,  by  an  assignee  not  allowed  without  leave  ...  12  3 

by  or  against  executor  ..........................  14  3 

by  or  against  husband  and  wife  ..................  13  3 

by  or  against  personal  representative  .............  14  3 

out  of  similar  transactions  .......................  15  3 

of  defendants   ......................................  24  4 

issue,  no  pleadings  subsequent  to  ................  7  2 

numerous  persons  having  common  interest  .......  20  4 

parties  generally  as  defendant  ...................  26  5 

surety  ..........................................  27  5 

third  parties  ...........................  ........  48  9 

wrong  plaintiff  .................................  17  3 

remedy  for  improper  ................................  16  3 

Judge,  in  chambers,  appeal  from  .........................     312,  318  52,  53 

effect  of  death  of  ................................  10  3 

place  of   ........................................  168  30 

powers  of    ......................................  8,  229  2,  39 

in  court,  during  vacation  ............................  171  31 

death  of   .......................................  10  3 

regulation  of  sittings  of  .........................     164,  167  30 


with  other  judges  ...............................  180  32 

Judgment,  against  one  defendant  ........................       24,  278  4,  47 

action  on  bond  ......................................  154  29 

affidavit  in  support  of  final  ..........................  275  46 

after  trial  of  issues  .................................  288  49 

against  absconded  debtor  ............................  671  112 

against  goods  and  lands  .............................  584  96 

against  some  defendants  only  ........................  158  29 

against  third  party  who  fails  to  defend  ...............  54  10 

appeal  from,  to  court  of  appeal  ......................     316-344  53,  58 

appointment  to  settle  minutes  of  .....................  568  94 

at  or  after  trial  without  motion  ......................  200  34 

by  default  in  replevin  action  ........................  476  78 

by  default  may  be  set  aside  ..........................  163  30 

by  or  on  behalf  of  infant  paid  into  court  ..............  b80  95 

clerk  to  examine  affidavits  of  default  .................  573  94 

clerk  to  settle  judgment  of  single  judge  ..............  567  93 

creditor,  interpretation  of  ...........................  577  95 

death  of  parties  before  ..............................  58  11 

debtor,  interpretation   ...............................  577   (b)  95 

debtor's  fraudulent  conveyance  may  be  set  aside  ......  462  75 

default  judgment  on  examined  affidavits  .............  573  94 

delivery  of  appellate  ................................  336  56 

endorsing  writ  for  levying  infants  ...................  581  96 

enforced  by  writ,  of  attachment  .....................  591  97 

of  delivery   .......................  590  97 

of  possession   .....................  586  96 

of  sequestration    ..................  593  97 

of  venditioni  exponas  ..............  585  96 

committal  .......  591  97 
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execution  against  corporation 595  97 

fl  fa    583  96 

mandamus    596  97 

seizure  of  equitable  interest 614  100 

seizure  of  shares 610  99 

enforcement  of   577-633  95, 103 

entry  of    200,575  34,95 

fi  fa  for,  issued  immediately 583  96 

final  for  liquidated  demand,  no  defence 275  46 

final  or  interlocutory  on  directions 229  39 

for  administration  but  with  proceedings  stayed 445   (b)  73 

conditional  relief   582  96 

part  only  of  claim 277  47 

payment  of  money,  how  enforced 579  95 

possession  of  land 153,  586  28,  96 

recovery  of  goods 153  28 

in  default  of  defence 148  28 

action  on  bond 154  29 

case  of  infant  or  lunatic  in  default 149  28 

default  of  party,  continuing  after  order  made 64  12 

special  case  where  infant  or  lunatic  a  party 222  38 

interest  on  when  reversed  on  appeal 327  55 

need  not  reserve  liberty  to  apply 565  93 

of  nullity  of  marriage 159  29 

on  counterclaim  68  13 

on  covenant  in  foreclosure  action 438  (2)  72 

orders  after  noting  in  default 156  29 

orders  enforce  like 578  95 

procedure  on  default 569  94 

pronouncement  of  571  94 

referee  cannot  direct  entry  of 304  51 

registrar  to  settle  Supreme  Court  appeal 567  93 

satisfaction   of    675  113 

service  of,  on  interested  parties 35  7 

shall  show  date  and  name  of  judge 566  93 

signing  of  generally. .                                                          .  \  570>  II1'  94 

(.          •>  i  - 

signing  on  order  or  certificate 574  % 

special  direction  as  to  service  on  non-parties 439  72 

subsequent  encumbrances  to  be  served  with 46, 47  9 

summary  application  for,  by  notice 438  72 

summary  on  admissions  in  pleadings 284  48 

to  be  divided  into  paragraphs 564  93 

to  be  signed  by  registrar  or  clerk. .                                . .  (  570'  jjj_i'  94 

I  OI6 

waiver  or  abandonment  of 576  95 

where  there  is  a  counterclaim  but  no  partial  defence. .  154  29 

Judicial  districts,  boundaries  defined 217 

local  judge  limited  to  his 536  88 

to  appear  on  pleadings 72  13 

transferring  proceedings  to  another 125  21 

Jurat,  contents  of 414  68 

of  two  or  more  deponents 415  68 

Jury,  address  to 191  33 

absent  or  conflicting  answers  of 203  34 

deposit  of  expenses  for  trial  by 184  32 

disagreement  of  202  34 

number  on  a 175  31 

trial,  actions  for  slander,  libel,  etc 172  31 

in  discretion  of  judge  in  cases 173  31 

only  obtainable  in  Supreme  Court 174  31 

without  .*. 176  31 

Just  allowances  300  50 
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Law,  raising  point  of 113  19 

to  be  administered  in  Territories 1,  3 

Leave,  for  non-party  to  put  in  defence 40  8 

necessary  where  person  other  than  administrator  ap- 
pears                39  8 

to  amend  defects  and  errors  in  proceedings 258  44 

amend  pleading  257  44 

appeal  from  judgment  order  or  decision  in  vacation  313  52 

apply  need  not  be  recited 565  93 

continue  proceedings  in  administration  action 445   (b)  73 

continue  proceedings  where  solicitor  declares  ac- 
tion not  commenced  by  him 145  25 

enter  final  judgment  for  want  of  defence 275  46 

file  further  defence  or  reply Ill  19 

inspect  impounded  documents 428  70 

issue  execution  against  third  party 54  10 

renew  statement  of  claim 126  21 

set  down  questions  of  law  for  hearing 114  19 

sign  final  judgment  by  default  against  infant  or 

lunatic    149  28 

third  party  to  defend 56  10 

Letters,  pleading  contract  implied  in 87  16 

Liability,  admission  of,  payment  into  court 77  14 

executors  and  administrators  may  be  settled  by  notice  433  (a)  71 

Libel,  mode  of  trial  in  actions  of 172  31 

mitigation  of  damages  by  evidence  in 198  34 

Liberty  to  apply,  need  not  be  recited 565  93 

Lieutenant  Governor  in  Council  controls  suspense  accounts  687  114 

Liquidator,  must  pass  accounts 665  111 

Local  judge,  appeal  on  consent  matters  from 313  52 

can  hear  consent  matters 540  90 

interlocutory  injunction  by 538  89 

powers  of  536  88 

referee 542  90 

references  by  537  89 

f    sittings  in  chambers,  appeal 318  53 

Lunacy  proceedings    698  116 

Lunatics,  as  party  to  special  case 222  38 

appointment  of  guardian  of 702  116 

conduct  of  proceedings  as  to 699  116 

costs  of  proceedings  on  petition 704  116 

defends  by  guardian 44  9 

dispensing  with  service  on 700  116 

examination  of  703  116 

facts  not  denied  are  not  admitted  as  against 92  16 

hearing  before  judge 699  116 

inquiry  as  to 699  116 

insolvent  estate  of 706  117 

judge  may  order  depositions  taken 701  116 

judgment  where  there  is  default  by 149  28 

petition  as  to  estate  of 6D8  116 

procedure  as  to 698-710  116-118 

proceedings  to  be  by  petition 698  116 

removal  of  guardian  of 709  118 

remuneration  of  guardian  of 708  118 

securities  and  duties  of 705  117 

service  on    140, 700  24, 116 

M 

Malice,  pleading  85  15 

Malicious  prosecution,  mode  of  trial  in  action  for 172  31 


INDEX  267 
RULE   OF 

COURT  PAGE 

Manager,  service  on 143  25 

Mandamus,  enforcement  of 596  97 

judgment  in  action  for 479  78 

may  be  asked  in  statement  of  claim 478  78 

may  be  granted  on  motion 477  78 

motion  for  477  78 

non-compliance  with  order  of 481  79 

prerogative  writ  of 480  79 

service  of  481  79 

Supreme  Court  powers  as  to 480  79 

time  for  performance  of  duty  subject  of 479  78 

writ  not  now  issued 477  78 

Marginal  notes,  do  not  affect  construction 4  1 

Marriage,  nullity  of 159  29 

Masters-in-Chambers  may  act  as  referee. 542  90 

powers  of  541  90 

Medical  practitioner  may  be  ordered  to  make  examination  251  43 

Military  and  naval  men's  wages  not  garnishable 661  109 

Minors  may  defend  by  guardian 42  8 

may  sue  by  next  friend  in  other  cases 42  8 

Minutes  of  judgment,  procedure  to  settle 564-569  93,  94 

Misjoinder,  remedy  for 16, 28  3, 5 

Mode  of  trial,  rules  as  to 172-180  31,  32 

Money,  application  of  infants 460  75 

accepted  in  lieu  of  encumbrance  in  regard  to  infant's 

property    461  75 

actions  for  liquidated  demand 95  17 

arising  from  sale  of  infant's  property 460  75 

may  be,  paid  into  court . .{  Z«' IE' 

I  '".  •< 

paid  out  in  certain  cases 77, 78  14 

seized  under  execution 615  100 

paid  for  military  or  naval  men  not  garnishable 662  110 

paid  for  wages  under  $25  exempt  from  garnishment. . .  661  109 

paid  in  under  garnishee 651  107 

receipt  must  be  denied  by  defence  in  action  for  money 

had  and  received 97, 98  17 

seizure  of  money  due  under  mortgage,  by  sheriff 620  101 

wages  under  $25  not  garnishable 661  109 

Month,  means  calendar  month 551  91 

Mortgage,  how  seized  in  execution 619,  620  101 

order  of  court  approving 692  115 

Motion,  allowed  when  Statute  says  summons 208  36 

by  applicant  calling  third  parties  in  interpleader.....  496  81 

by  way  of  originating  notice 432  70 

common,  prior  to  appeal  court  cases 357  60 

day  at  opening  of  appeal  court 357  60 

evidence  by  affidavit  on 381  64 

evidence  viva  voce  on 385  64 

for  appeal  from  local  judge 312,  313  52 

directions  generally   225  38 

directions  in  third  party  action 55  10 

injunction    482  79 

interpleader  by  sheriff 491  80 

judgment,  after  service  of  statement  of  claim 283  47 

after  trial  of  issues 289  49 

at  or  after  trial 200  34 

summary  on  admissions 284  48 

way  of  further  consideration 290  49 

without  trial   289  49 

mandamus    477  73 

notices  of,  after  demand  notice 161  30 

order  for  prohibition 489  80 

order  for  sale  of  perishable  goods 485  79 

order  of  replevin 469  77 
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order  preserving  property  in  interim 483  79 

order  to  show  cause 206  36 

production  of  documents 385  64 

replevin   order    469  77 

sale  of  equitable  interest  of  debtor 463  76 

sale  of  lands  fraudulently  conveyed 462  75 

prohibition    489  80 

right  of  non-parties  may  be  saved  on 38  8 

setting  aside  third  party  notice 161  30 

to  set  aside  third  party  notice 50  9 

to  show  cause 206  36 

to  vary  order  ex  parte 210  36 

varying  order  obtained  ex  parte 210  36 

waiting  half  hour  in  chambers  on 560  93 

N 

Naval  and  military  pay  not  garnishable 661  109 

Negotiable  instrument,  joinder  of  parties  to 26  5 

Next  friend,  cannot  be  added  as  plaintiff  or  defendant  with- 
out his  consent 28  5 

infant  can  sue  by 42  8 

Next-of-kin,  appointment  of  representative  of 31  6 

questions  as  to,  settled  by  originating  notice 433  71 

representative  of  must  consent  in  writing  to  act 43  8 

Non-disclosure,  does  not  bind  party  not  served 37  8 

Non-joinder,  does  not  defeat  cause  or  matter 28  5 

effect  of  • 28  5 

Non-performance  of  conditions  precedent  may  be  pleaded. .  83  15 

Notice,  before  applying  to  vary  or  discharge  order 9  2 

by    execution    creditor    admitting    title    in    inter- 
pleader     490  80 

by  sheriff  to  execution  creditor  to  interplead 490  80 

contents  of  notice  of  intention  to  proceed  with  com- 
mission      399  66 

dispensing  with  delivery  of  demand  of 161  30 

executors  and  administrators  may  commence  proceed- 
ings by  433  71 

filing  and  service  of  third  party 49  9 

filing  originating   430  70 

irregularities  must  be  set  out  in  motion 215  37 

of  appeal  from  judgment  or  order 321  54 

admissions  of  causes  of  action 425  69 

application  for  directions 225  38 

change  of  solicitors 563  93 

deposit  of  securities  under  Trustee  Ordinance 449  74 

execution  of  commission 400  66 

intention  to  despatch  commission 398  66 

particulars  of  charge  against  accounting  party. . .  297  50 

presentation  of  petition  and  material  used 447  73 

sale  of  goods  under  execution 622  102 

sheriff's  motion  for  interpleader  order 491  80 

persons  to  be  served  with  originating 434  71 

pleading  or  alleging 85  15 

proceedings  which  are  begun  by  originating 432,  433  70,  71 

requiring  attendance  of  witness 379  63 

service  of  originating 431  70 

setting  aside  third  party 50 

summons,   now    208  36 

to  add  or  strike  out  plaintiff  or  defendant 28  5 

admit  facts   426  69 

persons  interested  in  trust  estate 22  4 

third  party  48  9 
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trustees  commence  proceedings  by  originating 433  71 

two  clear  days 558  92 

Numerous  persons,  having  common  interest 20  4 

may  defend  by  representative 20  4 

may  sue  by  representative 20  4 

o 

Objections  on  ground  of  irregularities  must  be  set  out  in 

notice  of  motion 214  37 

Office  hours,  generally 512  84 

in  vacation  513  84 

Officers,  actions  against  public 711  118 

absence  of   515,  516  84,  85 

can  require  personal  attendance  of  party  or  solicitor  to 

issue  process    514  84 

deputy  for   516  85 

duties  of,  clerk  in  chambers 523  86 

clerk  and  deputy 521  85, 86 

official  shorthand  writers 526  87 

process  issuers   522  86 

registrars    524  86 

hours  of   512  84* 

hours  of  in  vacation 513  84 

illness  of  515,  516  84,  85 

issue  of  statement  of  claim  by 519  85 

of  corporation  may  be  examined  in  aid  of  execution..  635  103 

shorthand  writers  are 526  87 

Office  where  proceedings  should  be  carried  on 518  85 

Office  where  proceedings  should  be  commenced 517  85 

Official  court  reporters 526  87 

tariff  of  fees 225 

Official  experts   534  88 

Official  guardian  does  not  give  security 705   (1)  117 

tariffs  and  regulations 232 

Official  shorthand  reporters 526  87 

tariff  of  fees 225 

Order,  adding,  any  person  as  party  to  action 34  7 

beneficial  owner  in  addition  to  trustee 21  4 

persons  interested  in  trust  estate 22  4 

adopting  referee's  report 307,  308  51,  52 

allowing  call  in  company  winding-up 890  170 

amendment  or  withdrawal  of  admission 426  69,  70 

appeal  from  habeas  corpus 843  161 

call  when  no  memorandum  served 892  170 

increased  costs  in  special  cases 734             127, 128 

appeals   from   an 312  52 

appeals  in  probate  matters 971  189 

appointing  representative  plaintiff  or  defendant 20  4 

ad  litem  guardian 42  8 

another   receiver    664  110 

guardian  of  lunatic 702  116 

liquidator  in  winding-up  proceedings 863  165 

medical  practitioner  to  examine  injury 251  43 

person  to  execute  infant's  deed 458  75 

provisional   liquidator    868  166 

receiver  662  110 

representative  of  a  class 31  6, 7 

approving,  compromise  in  action  against  trust  estate  33  7 

approving  of  sale  of  real  estate 693  115 

assessing  damages  against  defendant  in  default 158  29 

as  to  costs,  on  misjoinder  of  causes 16  3 

in  administration  proceedings...  39  8 
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occasioned  by  not  answering  questions  on  exam- 

ination    

247 

42 

of  accounts  and  inquiries  

309 

52 

commission  being  shared  

410 

68 

examination  in  aid  of  executions  

644 

105 

ex  parte  motion  

738 

128 

garnishee    

653 

108 

interlocutory  application   

737 

128 

(  491,  502, 

80,  81, 

interpleader    

\  506,  509, 

82,  83, 

1           511 

84 

lunacy  proceedings  

704 

116 

mandamus  proceedings  

837 

160 

quo  warranto   

832 

159 

setting  down  wrongly  small  debt  

803 

150 

winding-up  proceedings    

895 

171 

of  allegations  improperly  denied  

109 

19 

of  applications  subsequent  to  directions  

226 

39 

of  determining  preliminary  question  of  law  or  fact 

212 

36 

where  there  is  confession  of  defence  

112 

19 

as  to  terms  on  misjoinder  of  parties  

17 

3,4 

authorizing,  officer  of  court  to  do  necessary  acts  

215 

37 

awarding  gross  or  lump  sum  for  costs  

730 

126,  127 

binding  persons  service  on  whom  is  dispensed  with... 

37 

8 

by  consent  may  be  varied  

697 

116 

committing  judgment  debtor  for  contempt  

640 

104 

committing  officer  of  corporation  for  contempt  

641 

105 

compromising  action  respecting  trust  estate  

33 

7 

consequent  on  disobeying  order  for  discovery     

374 

62 

consequent  on  misjoinder  of  causes  

16 

3 

consolidating  quo  warranto  proceedings  

834 

159,160 

contents  of  order  for  security  as  to  costs  

725 

126 

date  of   

571 

94 

declaring  address  fictitious  

131 

23 

declaring  a  person  a  lunatic  

699 

116 

demanding  names  of  partners  

146 

26 

directing,  service  on  interested  person  

35 

7 

application  of  infant's  money  

460 

75 

examination  of  infant  outside  Alberta  

454   (2) 

74 

inquiries  or  accounts  

293 

49 

manner  of  taking  inquiries  or  accounts  

294 

50 

payment  of  infant's  money  on  encumbrance  

461 

75 

production  of  vouchers  on  inquiry  

296 

50 

reference  when  defence  disputes  amount  only.... 

279 

47 

service  in  case  of  lunatic  without  guardian  

140 

24 

taking  of  accounts  

286 

48 

trial  of  interpleader  issue  

498,  506 

82,83 

disallowing  amendment  of  pleading  

261 

44,45 

discharge  of  

9 

2 

discharging  receiver  

664 

110 

person  committed  for  contempt  

642 

105 

replevin    

470 

77 

dismissing  action,  where  point  of  law  decided  before 

trial    

115 

20 

for  failure  to  apply  

230,  232 

39,40 

for  non-compliance  with  directions  

230,  232 

39,40 

dispensing  with,  notice  of  motion  after  demand  notice 

161 

30 

delivery  of  f  actums  

352 

59 

production   of   infant  

453 

74 

with  examination  viva  voce  of  witness  in  case  of 

petition   

456 

75 

enforceable  like  a  judgment  

564 

93 

enlarging  or  abridging  time  

556 

92 

enlarging  time  for  serving  garnishee  

649   (1) 

107 
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entry  of  575  95 

excluding  counterclaim  66  12 

ex  parte,  to  serve  notice  with  statement  of  claim 212  36 

for  advertising  in  probate  matters 948  183 

in  winding-up  matters 898             171, 172 

must  not  contain  directions  as  to  costs 738  128 

to  tax  solicitor's  costs 779  136 

expenses  of  person  attending  pursuant  to 387  64 

for,  administration  against  one  legatee 23  4 

additional  accounts  in  administration  action 445  73 

advertising  for  creditor's  probate  matters 948  183 

appointment  to  settle 568  94 

bench  warrant   380  63, 64 

commencement  of  action  against  public  officer 711  118 

consolidation  of  actions 233  40 

directions   224  38 

directions  in  replevin  motion 469  77 

discovery  of  documents 364  61 

enlarging  or  abridging  time  winding-up 920  176 

evidence  on  commission 396  66 

examination  for  discovery 234  40 

examination  in  aid  of  execution 643  105 

examination  of  infant  under  14  years 455  74 

examination  of  judgment  debtor  in  aid  of  execu- 
tion     634  103 

execution  against  garnishee 653  108 

general  account  as  to  outstanding  estate  of  de- 
ceased person  298  50 

general  administration  not  necessary 444  73 

habeas  corpus  840  160 

hearing  appeal  by  way  of  stated  case 820,  821  157 

hearing  of  contentious  probate  matter 976  189 

inspection,  by  jury,  party  or  witness  of  property  196  34 

of  documents    370  62 

of  property  subject  of  action 484  79 

interim  preservation  of  property 483  79 

mortgage  or  sale  of  lunatic's  property 707             117, 118 

new  trial   t.  328  55 

partition  or  sale 440,  692  72, 115 

passing  accounts  in  probate  matters 958  187 

payment,  out  of  money  paid  in  as  security 728  126 

into  court  in  replevin  action 469  77 

of  costs  by  receiver 664  110 

of  costs  out  of  fund  in  court 730             126, 127 

of  interim  alimony 216  37 

out  of  court  generally 77,  684  14, 114 

out  of  money  garnisheed 650  107 

out  of  small  intestate  estate 690  115 

out  of  trust  moneys  in  court 443   (2)  73 

to  sheriff  pending  interpleader 507,508  83 

possession  of  lands 438   (2)  72 

production,  of  books 241  41 

of  documents  and  viva  voce  examination 385  64 

of  lunatic    703  116 

prohibition    488  80 

redelivery  of  goods  seized  by  sheriff 670  112 

removal  of  guardian  of  lunatic 709  118 

remuneration  of  guardian  of  lunatic 708  118 

sale  of  property  fraudulently  transferred 465  76 

goods   485  79 

goods  seized  under  execution 501  82 

property  replevined    470  77 

real  estate   691  115 

security  by  guardian  of  lunatic 705  117 
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service  ex  juris 

service  substitutional   

serving  notice  of  payment  in  under  Trustee  Ord- 
inance   

summary  judgment  on  admissions 

taxation  on  application  of  person  charged 

trial,  of  liability  of  person  sued  as  partner 

interpleader  issue  in  District  Court 

with  assessors  

with  special  referee 

viva  voce  examination 

winding-up  company  

writ  of  attachment  against  absconding  debtor 

giving  directions  as  to,  viva  voce  evidence  on  motion 

carriage,  judgment  or  order 

notice  of  proceedings  to  defendant  in  default 

specially  serving  originating  notice 

summary  judgment  on  return  of  notice 

grantable,  by  local  judge 

by  master  in  chambers 

granting,  separate  trials 

conduct  of  action  to  particular  party 

conduct  of  winding-up  action 

judgment  where  defence  filed  for  delay 

leave  to,  non-party  to  defend 

issue  execution  against  partner 

pay  money  into  court  to  abide  event 

proceed  by  quo  warranto 

serve  substitutionally    

sign  judgment  in  default 

third  party  to  defend 

use  document  not  produced 

use  faulty  affidavit  of  illiterate 

withdraw  action   

withdraw  pleading  

lien  to  solicitor  for  costs 

new  trial   

remuneration  to  executor 

substituted  service  

trial  of  issue  in  garnishee  matters 

trustee  permission  to  pay  funds  into  court 

habeas  corpus  

impounding  documents   

in  consolidated  interpleader  matters 

increasing  costs  in  Crown  proceedings 

injunction    

in  vacation   

investing  money  in  court 

lien,  to  solicitor  for  costs 

barred  by  Statute  of  Limitations 

may  bind  estate  even  in  absence  of  personal  represen- 
tative   

must  show  date  and  name  of  judge 

need  not  recite  "liberty  to  apply" 

penalty  for  disobedience  to  attend 

procedure  to  settle,  where  party  does  not  attend 

quashing  conviction  or  order 

referring  back  referee's  report  in  administration  action 

removing  probate  matter  to  Supreme  Court 

requiring,  guardian  to  file  accounts 

barrister  or  solicitor  to  pay  costs 
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depositions  to  be  taken 395  65,66 

disposal  of  preliminary  questions 212,  223  36,  38 

explanation  of  delay  in  accounts 301  60,  51 

questions  of  fact  to  be  tried  separately 177  31 

receiver  to  file  accounts 663,  664  110 

receiver  to  show  cause 664  110 

sheriff  or  gaoler  to  produce  prisoner 390  65 

solicitor  to  be  served  with  discovery  order 375  63 

solicitor  to  declare  whether  he  issued  writ 145  25 

solicitor  to  pay  unpaid  fees  of  reference 310  52 

reserving  question  as  to  right  to  discovery 371  62 

returning  excess  of  costs  after  appeal 785  137 

sanctioning  compromise  on  behalf  of  infant 450  74 

saving  rights  of  all  persons  not  parties 38  8 

separating  actions  24  4, 5 

set-off,  in  small  debt  action 809  151 

setting  aside  service  of  statement  of  claim 144  25 

setting  aside  small  debt  default  judgment 796  149 

setting  aside  verdict  and  judgment 328  55 

setting  down  questions  of  law  for  hearing 114  19 

settling  in  Supreme  Court  matters 567  93,  94 

settling  Supreme  Court  appeal 567  93,  94 

signing  and  entry  of  winding-up  matters 901  172 

special  report  on  conduct  of  witness 249  42,  43 

staying  proceedings  pending  appeal  probate  matters. .  972  189 

staying  proceedings  until  disposal  of  counterclaim....  69  13 

stop  646  105 

striking  out  plaintiff  or  defendant  wrongly  joined....  28  (2)  5 

striking  out  scandalous  pleading 252  43 

substituting  or  adding  plaintiff 17  3,  4 

substituting  relator  in  quo  warranto  proceedings 833  159 

to  prevent  defendant  from  being  embarrassed 25  5 

carry  on  proceedings  on  death  or  insolvency 60  11 

compel  attendance  before  commissioner 397  66 

enter  satisfaction  or  judgment 675  113 

invest  money  in  court 689  114 

open  commission   412  68 

prevent  sale  of  judgment  debtor's  property 466  76 

pay  additional  costs  of  winding-up 895  171 

prevent  expense  of  attending  proceedings 25  5 

replevin  property   467  76 

transferring  proceedings  to  another  judicial  district. .  125  21 

variation  of,  ex  parte 9  2 

generally   9  2 

order  after  being  settled 567  93,  94 

order  continuing  action 62  12 

varying  agreement  between  solicitor  and  client...  748  130,131 

vesting  438(2)  72 

Originating  notice,  filing 430  70 

relating  to  trusts  and  administration 433  71 

service  of  431,  436  70,  72 

substituted  for  originating  summons 429  70 

what  proceedings  may  begin  by 432  70,  71 

who  must  be  served  with 434  71,  72 

P 

Particulars,  further  and  better  may  be  ordered 256  44 

of  evidence  to  be  given  in  mitigation  of  damages 198  34 

of  misrepresentation,  fraud,  breach  of  trust,  wilful  de- 
fault or  undue  influence  if  relied  on  must  appear 

in  pleadings 82  15 

should  show  dates  and  items 82  15 
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time  for  pleading  after  delivery  of 

where  amount  stated  or  settled  is  pleaded 

Parties,  adding  

change  of   

default  of  defence  by  third 

firms  as  

having  common  interest 

infants  as  

interested  in  trust  estate 

joinder  of 

may  be  ordered  served  with  notice  of  motion 

may  consent  to  amendment  of  pleading 

mis  joinder  of 

opposite  may  be  called  as  witness  after  notice 

representative 

statement  of  defence  by  third 

striking  out  

third 

defence  in  default 

statement  of  defence 

to  mortgage  sale  or  foreclosure  actions 

trading  under  assumed  name 

trustee  and  personal  representative 

witness,  opposite  parties  may  be  called 

Partition,  application  for  sale  and 

Partners,  actions  between 

assumed  name  of 

defence  of 

demand  for  names  of 

how  suing  and  how  sued 

trading  under  assumed  name 

Partnership,  rules  as  to  firms  in 

service  on 

under  assumed  name 

Payment  in,  after  petition  under  Trustee  Ordinance 

costs  by  garnishee,  making 

direction  to  make,  how  obtained 

enforcing  judgment  for 

in  answer  to  counterclaim 

infant's  moneys  

in  lieu  of  security 

instead  of  bond  in  replevin  action , 

interest  on 

investment  of  money  which  is  a 

must  be  made  before  execution  of  instrument 

not  deemed  to  be  an  admission  of  claim 

of  garnishee  moneys 

of  moneys  deposited  as  against  expense  of  jurors 

of  moneys  due  infant  under  judgment 

on  praecipe 

receipt  for 

replevin  action  

rules  governing 

to  be  acknowledged  by  bank 

to  be  credited  as  from  date  of  deposit 

to  be  into  specific  bank 

to  be  signified  by  notice 

to  be  signified  in  defence 

to  suitor's  accounts 

upon  written  direction  only 

when  partition,  sale,  mortgage  or  exchange 

with  defence  in  satisfaction  of  claim 

with  defence  setting  up  tender  before  action 

without  admission  of  liability 
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77 
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74,78 
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649 
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95 

677 

113 
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113 
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75 

78 

14,15 
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113 
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676 

113 
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14 
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113 

676 

113 

692 

115 

74 

14 
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14 
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Payment  out,  by  cheque,  countersigned  by  judge. 

how  made  

of  administration  funds 

of  garnishee  moneys 

of  infant's  moneys 

order  for  

replevin  action 

request  by  plaintiff  for 

small  intestate  estates 

to  be  made  to  plaintiff 

to  plaintiff  when  claim  admitted 

to  solicitor  on  plaintiff's  authority 

when  allegation  of  tender  accompanies 


Personal  representative,  court  can  appoint  a 

joinder  of  actions  by  and  against 

Petitions  

contents  of  

endorsement  of  

examination  of  witnesses  in  support  of 

for  sale  of  or  partition,  infant's  estate 

notice  to  accompany 

originating  notice,  statement  of  claim  or 

proceedings  other  than  notice  or  statement  of  claim. . . 

Plaintiff,  death  of  during  proceedings 

discontinuance  by  

joinder  of  wrong 

may  have  action  dismissed  for  not  answering  ques- 
tions on  examination 

may  have  action  dismissed  for  not  complying  with 

directions   

may  prove  claim  on  non-appearance  of  defendant 

not  appearing,   defendants   get   judgment   dismissing 

action  

personal  representative  as 

Pleading,  application  for  leave  to  amend 

amendment  of,  by  consent 

at  trial  

consequent  on  misjoinder 

generally  

on  record  with  order 

close  of  

colour  of  ink  showing  alteration  of 

consent  to  amendment  of 

contains  material  facts  only 

contents  of  

conversations  and  circumstances 

defect  of  form  not  to  affect  proceedings 

defects  and  errors  may  be  amended  in 

defence,  actions  on  contract 

actions  for  money  demands 

actions  on  notes,  bills,  etc 

delivery  of  amended 

delivery  of  means  filing  and  service 

delivery  of  particulars  for  use  of  judge 

denial  of  debt 

facts  specially  denied 

failure  to  amend  within  time 

formal  parts  of 

further  and  better 

in  foreclosure  and  sale  actions 

intituling  of 

manner  and  form  of 

matters  which  show  action  not  maintainable 

motion  to  strike  out 

must  contain  numbers  in  figures 
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must  not  contain  evidence 81  15 

none  subsequent  to  joinder  of  issue  without  leave 7  2 

not  guilty  by  statute 102, 103  18 

objecting  to,  on  grounds  of  no  action 113  19 

payment  into  court 74  14 

raising  new  grounds  by  way  of  amendment 105  18 

settled  account 91  16 

several  distinct  claims 90  16 

stage  of  proceeding  when  amendable 254  44 

striking  out  frivolous 255  44 

striking  out  scandalous 252  43 

third  party 52  9, 10 

time  for,  pleading  to  amended  pleading 262  45 

answering  general 70  13 

delivery,  after  particulars 71  13 

service  of 559  92 

to  be  brief 80  15 

to  be  divided  into  paragraphs 81  15 

Plea  of  illegality  by  Statute 104  18 

Plea  of  not  guilty  by  Statute 102  18 

Points  of  law,  may  be  raised  in  pleading 113  19 

may  be  set  down  for  hearing 114  19 

Poundage  of  sheriff 608  99 

rules  as  to  fees 716  123,124 

schedule  E.  tariff 143 

Practice  and  procedure: 

by  originating  notice 432,  433  70,  71 

criminal  not  affected 2  1 

death  of  judge,  effect  on 10  3 

how  regulated  by  analogy 3  1 

regulated  by  analogy 3  1 

subject  to  Interpretation  Act 2  1 

subject  to  Supreme  and  District  Court  Act 2  1 

third  party 48  9 

Preservation  of  property,  interim 483-487  79,  80 

Priorities,  in  filing  documents 432  70,  71 

settling  by  originating  notice 432  70,  71 

Prisoner,  production  of  for  examination 389  65 

Probate,  administration  and  guardianship  rules 922-988  176-193 

accounts,  where  there  are  infants  and  lunatics 953  186 

administration  952  186 

guardianship   954  186 

to  be  filed  within  two  years 951  185, 186 

administration,  limited  to  personal  estate 931  179,180 

other  than  by  personal  representative 946  183 

advertising  for  creditors 948  183 

alien  enemy  beneficiary 945  182 

ancillary  letters  945  181-183 

appeal,  effect  of  as  stay 972  189 

appeals,  in  matters 971  189 

forwarding  papers  for 973  189 

application  for 924  177 

form  of  925  177, 178 

notwithstanding  caveat 941  181 

order  to  advertise 948  183 

bond  and  sureties  in  applications  for 935  180 

bond,  cancellation  of 959  187 

cancellation  of  bond 959  187 

caveat,  to  ensure  proof  in  solemn  form 981  190 

contents  of 939  181 

effect  of 940  181 

filing  of 938  180 

citations 960  187 

claims 950  184 

clerk  of  court,  duties  In  matters 961-970  187, 188 
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cannot  act  as  surety  

936 

180 

contentious  applications  

....     975,976 

189 

contentious  business  

975 

189 

contentious  proceedings,  how  taken  

979 

190 

copies  of  document  

974 

189 

deposit  of  wills  of  living  persons  

982 

190-193 

distribution  of  assets  

949 

183,  184 

duration  of  caveat  

942 

181 

effect  of  appeal  as  stay  

972 

189 

entry  of  applications  

964 

188 

entry  of  caveat  

970 

188 

evidence  of  proof  of  will  

978 

190 

fees  

986 

193 

filing  cavegt  '.  

938 

180 

filing  papers  in  

962 

187 

forms  

987 

193 

guardianship  accounts  

954 

186 

instituting  proceedings  on  bond  

937 

180 

interpretation  

922 

176,  177 

inventory  prior  to  passing  accounts  

955 

186 

judge  may  sit  at  any  time.  .'  

923 

177 

marking  the  will  

933 

180 

material  on  application,  for  administration  

.  .  .  .     927,  928 

178,  179 

for  guardianship  , 

930 

179 

for  probate  , 

929 

179 

motion  to  discharge  caveat  , 

943 

181 

notice  of  application  , 

857 

177 

notice,  of  passing  accounts  

957 

187 

of  guardianship  application  , 

934 

180 

to  parties  of  proof  , 

980 

190 

powers  of  Supreme  Court  juige  

984 

193 

preparing  papers  for  small  estates  

963 

187,  188 

procedure  book  .'  

967 

188 

proceedings  to  prevent  intermeddling  

947 

183 

proof  in  solemn  form  

977 

190 

records  of  bonds  in  

968 

188 

records  of  issues  of  

961 

187 

reference  to  Supreme  Court  judge  

983 

193 

release  of  administrator  

951 

185 

removal  of  cases  to  Supreme  Court  

984 

193 

remuneration  of  administrator  

951   (2) 

185 

remuneration  of  executors  

958 

187 

resealing  

945 

181-183 

security  on  issue  of  ancillary  letters  

945  (2) 

182 

service  on  caveators  

944 

181 

signing  and  sealing  grants  

969 

188 

solemn  form  

977 

190 

special  and  limited  administration  

931 

179,  180 

Succession  Duty  Act  applies  

965 

188 

Supreme  Court  rules  govern  

956 

186,  187 

table  of  kinship  

194 

taxation  of  costs  

988 

193 

transmission  of  papers  to  District  Court  

985 

193 

Widow's  Relief  Act  

929   (a) 

179 

Procedure  book,  entering  final  judgment  in  

148 

28 

filings  in  

123 

21 

Process,  issuer  

522 

86 

issued  in  person  or  by  solicitor  

514 

84 

setting  aside  for  irregularities  

274 

46 

Prohibition,  may  be  granted  by  judgment  or  order  

488 

80 

writ  not  now  issued  

488 

80 

Promise,  denial  of  

99 

17 

Promissory  note,  defence  in  action  on  

96 

17 

may  be  seized  under  execution  

615 

100 

Proof,  of  material  facts  at  trial  may  be  left  over  

192 

33 
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Proof —  ( Continued ) 

of  payment  or  default  of  payment  into  bank 391 

of  service  of  notice  to  produce 392 

Property,  custody  of 483 

interim  preservation  of 483 

order  for  detention  of 484 

order  for  inspection  of 484 

replevin  of 467 

sale  of  by  sheriff 622,  624 

Publication  of  Rules  of  Court 5 

Public  officers,  actions  against 

production  of 711 

Public  Utilities  Act,  tariff  of  fees 

Q  «* 

Questions  of  law,  amendment  of  pleading  for  the  purpose 

of  raising  258 

commenced  by  originating  notice 432,  433 

may  be  argued  by  order  of  judge 212 

may  be  interpleader  matters 500 

may  be  in  nature  of  preliminary  questions 212 

R 

Receiver  

accounts  of 663 

annual  accounts  of 663 

another,  may  be  appointed 664 

disallowance  of  salary  of 663 

discharge  of 664 

failure  to  file  accounts 664 

may  be  made  to  pay  interest  on  balances 663 

may  be  required  to  show  cause 664 

salary  of 662 

security  by  662 

to  prevent  transfer  of  property 466 

Record,  amendment  of 269 

size  of  533 

use  of  judge 268 

Referee,  local  judge  may  act  as 542 

master  in  chambers  may  act  as 542 

order  to  amend  or  review  report  of 443  (2) 

powers  of  under  administration  order. 443 

Reference  fees  

Registrar,  duties  of  Supreme  Court 525 

Supreme  Court,  appointment  of 524 

Registrar  of  land  titles,  tariff  of  fees 

Registration  districts,  defined 

Relator,  must  consent  in  writing  to  act 43 

Relief,  against  third  parties 48 

by  interpleader   489 

Replevin,  application  to  discharge  order  for 470 

bond  to  be  given  to  sheriff  in 472 

condition  of  bond  for , 473 

contents  of  order  for 471 

discretionary  power  of  judge  on  motion  for  order 469 

duties  of  sheriff  receiving  order 474 

judgment  for  damages  in  action  for 476 

obtaining  order  for 468 

order  of 467 

return  of  order  of 475 

Reply,  acceptance  of  sum  in  court  may  be  pleaded  in 78 
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Reply —  ( Continued ) 

joinder  of  issue  and 106 

leave  to  file  further Ill 

raising  grounds  arising  after  action  in 110 

refusing  to  accept  money  in  court  in 78  (a)  14 

Representative,  plaintiff  or  defendant. . .-. 20 

appointment  of  by  court 30 

denial  of  right  to  act  as 101  18 

service  on,  defendant  out  of  jurisdiction 143 

style  of  cause  when  suing  as 72  13 

Rules  of  Court,  1914 1  1 

alteration  of  by  judges 118 

as  to  action  by  or  against  firm 146  26,  27 

absent  parties   30-37  6-8 

change  of  parties  by  death 58-64  11, 12 

commencement  of  action 119-131  20-23 

discontinuance  of  action 116-118  20 

discontinuance  of  pleading 116-118  20 

joinder  of,  defendants 24-27  4, 5 

causes  of  action 11-16  3 

parties    11-16  3 

plaintiffs  17-23  3,4 

misjoinder  or  nonjoinder 28,29  5,6 

mode  of  trial 172-180  31,  32 

orders  for  directions 225-274  38-46 

originating  notice   432,433  70,71 

parties  under  disability 41-47  8. 9 

payment  in  and  out  of  court 74-79  14, 15 

,    pleadings  and  amendment 257-274  44-46 

raising  point  of  law 113-115  19,  20 

representative  parties  30-37  6-8 

sittings  of  court 164-171  30.31 

special  cases  218-222  37, 38 

time  for  answering  pleadings 70. 71  13 

title  of  pleadings 72,73  13,14 

citation  of 1  1 

Criminal  Code,  section  761 816-823  156, 157 

existing  rules  superseded 712  11 8 

non-compliance  with,  effect  of 273  46 

promulgation  of  1 

publication  of 5  1 

small  debt  786-815  147-152 

when  to  take  effect 1,5  1 

s 

Sale,  and  foreclosure  actions 46,  432  (b)  9,  70, 

71, 

actions  for  foreclosure  and 432  (b)  70 

and  partition  applications 441  72 

approval  of 433   (b)  71 

conduct  of  by  executor 694  115 

directions  as  to  advertising 696  116 

of  goods  of  absconded  debtor 673  112, 113 

infant's  property   452  74 

perishable  goods   485  79 

personal  property  under  execution 622  102 

property  fraudulently  transferred 465  76 

real  estate  by  order  of  court 691  115 

powers  of  court  as  to  orders  for 692  115 

service  in  actions  for  foreclosure  and 549  91 

with  approbate  of  judge •    693  115 

Satisfaction  of  judgments ,  . . .  675  113 

Saving  rights  of  non-parties  on  motion  for  judgment  or  at 

trial 38  8 
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Seal  of  clerk  of  court  

520 

85 

Security  for  costs,  in  action  for  recovery  of  property  other 

than  land  

487 

79,80 

In  replevin  action  

472 

77 

on  application  for  directions  

228 

39 

on  application  for  leave  to  defend  

280 

47 

time  for  

555 

92 

Seduction,  mode  of  trial  in  actions  of  

172 

31 

Separate  and  distinct  claims  to  be  pleaded  separately  

90 

16 

Service,  acceptance  of  by  solicitor  

133 

23 

admissions  and  acceptance  of  

545 

90 

application  to  set  aside  garnishee  

651 

107,  108 

at  address  for  service  sufficient  

544 

90 

by  registered  mail  

135  (a) 

23 

by  registered  mail  when  office  closed  

548 

91 

defence  and  counterclaim  

73 

13,14 

documents  in  support  of  application  for  ex  juris  

205 

35,36 

ex  juris  

204 

35 

documents  in  support  of  

205 

35,36 

in  case  of  an  infant  

137 

24 

in  case  of  foreclosure  

549 

91 

of  appointment  and  order  in  aid  of  execution  

639 

104 

appointment  for  examination  for  discovery  

237 

40,41 

documents  generally   

543 

90 

execution  of  commission  

400 

66 

garnishee  summons  

649 

107 

notice  of  appeal  from  judgment  or  order  

325 

54 

notice,  of  motion  with  statement  of  claim  

213 

37 

of  dispatch  commission  :  

398 

66 

originating  

431-434 

70-72 

third  party  

49 

9 

to  admit  facts  

425-426 

69,70 

order  for  carrying  on  proceedings  after  death  

61 

11 

order  for  discovery  of  documents  

367 

61 

order  for  discovery  on  solicitor  

375 

63 

originating  notice   

431-434 

70-72 

writ  on  absconding  debtor  

667 

111 

on  firm  or  corporation  

f  141,  142, 
I          146 

24,  25, 
26 

infant  holding  property  

138 

24 

lunatic's  guardian  

140 

24 

partners  

146  (d) 

26 

person  under  disability  

62 

12 

representative  when  defendant  ex  juris  

143 

25 

solicitor  for  client  

237  (a) 

40 

solicitor  when  action  commenced  in  person  

547 

91 

personal  

133,  135 

23 

proper  parties  to  be  served  with  originating  notice... 

434 

71,72 

setting  aside  statement  of  claim  

144 

25 

solicitor's  acceptance  need  not  be  verified  

545 

90 

solicitors  may  be  served  in  certain  cases  

546 

91 

substituted  

136,  550 

23,91 

to  be  personal  

543 

90 

when  omitted,  effect  

210 

36 

where  personal  not  required  

544 

90 

where  solicitor's  office  closed  

548 

91 

Setting  aside,  service  of  statement  of  claim  

144 

25 

down  for  trial  questions  of  law  

114 

19 

third  party  notice  

50 

9 

Settled  account,  pleading  

91 

16 

Settling  judgments  and  orders  

567-576 

93-95 

Shares,  seizure  of  

610-612 

99,  100 

duties  of  sheriff  on  sale  of  

612 

100 

Sheriff,  cannot  sell  lands  until  nulla  bona  

625 

102 

can  require  bond  in  case  of  goods  belonging  to  ab- 

sconding debtor  

673 

112,  113 
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Sheriff —  ( Continued ) 

certificate  of  return  by 632  103 

endorsement  by 629  102 

fees,  payable,  schedule  E 121 

only  when  service  rendered 717  124 

where  land  advertised  but  not  sold 716  (2)  124 

where  part  only  levied 716  123, 124 

may  adjourn  sale 628  102 

be  committed  for  not  making  returns 633  103 

seize  mortgage  or  encumbrance 619  101 

seize  shares  611  100 

sell  shares  seized 612  100 

transfer  securities  to  judgment  creditor 616  101 

not  bound  to  seize  goods  in  hands  of  third  parties 618  101 

not  bound  to  sue  on  security 617  101 

not  to  sell  land  within  a  year 624  102 

poundage  of 608  99 

security  to 617  101 

taxation  of  fees  of 718-720  124-126 

to  make  return  of  writ  of  attachment 668  111,  112 

to  make  return  where  want  of  buyers 623  102 

to  retain  property  of  absconding  debtor 670  112 

written  instructions  to 618  101 

Shorthand,  reporters  526-532  87, 88 

record  of  copies  supplied  of  evidence  in 532  88 

reporter's  fees  for  evidence 529  88 

rules  as  to  taking  down  matters  In 526-532  87,  88 

Showing  cause,  motion  takes  place  of  summons  or  order 

for  207  36 

why  fraudulently  transferred  property  should  not  be 

sold 462  75, 76 

Sittings,  adjournment  of 168, 169  30,  31 

appellate  court  164  30 

chamber 168  30 

court  for  trial  of  Supreme  Court  matters 167  30 

days  of 167  30 

Slander,  evidence  in  mitigation  of  damages,  slander  action  198  34 

mode  of  trial  in  actions  of 172  31 

Small  debt  procedure  rules 786-815  147-152 

address  of  parties 788  148 

affidavit  of  service 154 

clerk's  fees  811  151 

default  judgment  may  be  set  aside 796  149 

delivery  of  summons 790  148 

dispute  note  805  150 

notification  of  793  149 

entry  of  action  for 787  147, 148 

entry  of  claim 789  148 

execution  in  797  149 

form  H,  summons 152, 153 

L,  dispute  note '  153 

K,  affidavit  of  service 154 

of  tariff 154-156 

informalities  not  to  invalidate 814  152 

.  judgment  by  default 794  149 

judgment  in  case  of  partial  dispute 795  149 

motion  to  strike  out  dispute  note 805  150 

notification  of  dispute  note 793  149 

payment  out  798  149 

pleading  tender 799  150 

place  of  trial  fixed  by  judge 804  150 

place  of  trial  in s 801  150 

place  of  trial  wrongly  laid 803  150 

postponement  of  trial 807  150,151 

procedure  applicable  in 813  152 

representation  at  trial 806  150 
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Small  debt  procedure  rules — (Continued) 

service  by  mail 792             148,149 

set-off,  or  counterclaim 800  150 

may  be  ordered  by  judge 809  151 

setting  down  for  trial 802  150 

solicitor's  fees  810  151 

service  of  papers  in 808  151 

sheriff's  fees 812  152 

trial,  costs  of 809  151 

place  of,  generally 801  150 

fixed  by  judge 804  150 

wrongly  laid  803  150 

postponement  of  807             150, 151 

representation  at  806  150 

setting  down  for 802  150 

time  of 802  150 

time  for  entry  of  dispute 791  148 

tariff 154 

Solicitor,  agent  of,  to  appear  on  pleading 72  13 

acceptance  of  service  by 545  90 

acting  for  infant  should  obtain  next  friend's  authority  43  8 

address  to  appear  on  pleading 72  13 

admission  of  facts  by 427  70 

agent's  book 535  88 

appears  on  pleading,  name  of 72  13 

attachment  of,  for  neglecting  to  notify  client 376  63 

authority,  to  be  disclosed  on  demand 145  25 

change  of   563  93 

may  be  given  charging  order  for  services 647             105, 106 

name  to  appear  on  pleading 72  13 

record  of  535  88 

service,  of  order  for  discovery  on 375  63 

generally  546  91 

where  office  closed 548  91 

Special  case,  argument  of 221 

in  cases  where  some  parties  are  under  disability 222  38 

parties  may  concur  in  stating 218  37 

rules  as  to 218-222  37,  38 

signing  and  filing 220 

specific  relief  may  be  agreed  in 220  38 

to  be  divided  into  paragraphs  and  numbered 219  37 

Specific  performance,  parties  to  suit  for 47  9 

Stated  case,  under  section  761  Criminal  Code 816-823  156, 157 

Statement  of  claim,  amendment  of 259  44 

action  commenced  by 119  20 

commencement  of  proceedings  by 119, 129  20-22 

commencement  otherwise  than  by 129  22 

concurrent 124  21 

contents  of  128  22 

date  of 121  21 

endorsement  on  copies  of 127  21 

filing  of 120  21 

issuing  of  121  21 

judgment  for  part  of 277  47 

renewal  of 126  21 

service  of  {  l28'  JJjj'  22' 23 

shall  state  specific  relief 89  16 

substitution  of  new  defendant 29  6 

to  be  amended  after  addition  or  substitution  of  new 

defendant  29  6 

to  be  issued  by  clerk  of  court 519  85 

Statement  of  defence,  third  party  procedure 52  9, 10 

Statute   of   frauds,    in   actions   on   contract,    promise    or 

agreement  99  17 

if  relied  on  to  prove  illegality  must  be  pleaded 104  18 
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Statute  of  Limitations,  pleading 104  118 

where  right  barred  no  charging  order  can  be  granted  647             105, 106 

Statute,  pleading  "not  guilty"  by 102, 103  18 

pleading  illegality  by 104  18 

where  summons  stated,  motion  now  used 208  36 

Stay  of  proceedings,   after  acceptance   of   payment   into 

court    78  (a)  14 

appeal  does  not  operate  as 334  56 

in  administration  actions 445  (b)  73 

until  disposal  of  counterclaim 69  13 

until  payment  of  costs 118  20 

Stop  order 646  105 

Striking  out 28  5 

allegation  in  defence  or  counterclaim 116  20 

consequences  after  order  granted 162  30 

frivolous  pleadings   255  44 

parties  6 

pleading  showing  no  cause  of  action 255  44 

scandalous  pleadings   252  43 

Style  of  cause,  generally 72,  73  13, 14 

when  counterclaim  against  persons  other  than  plaintiff  73  13, 14 

Substituted  service  550  91 

plaintiff  or  defendant  must  consent 28  5 

Succession  Duties  Act,  fees 223 

Summary  applications  by  originating  notice 432,  433  70,  71 

Summons,  now  motion  instead  of 208  36 

Supreme  Court  clerk,  appointment  and  duties 521  85,  86 

registrar,  appointment  and  duties 524,  525  86,  87 

reporters 526  87 

Supreme  Court  of  Canada,  appeal  to 358  60 

Surety,  may  be  joined  as  party  to  action  on  contract 27  5 

Surprise,  pleading  matters  which  may  take  parties  by....  104  18 

T 

Taxation,  appeal  to  be  heard  by  judge 315  53 

appeal  from  784  136, 137 

application  for,  form  of 782  136 

between  party  and  party -. 768  134 

between  solicitor  and  client 774  135 

certificate  of 766  134 

evidence  at  393  65 

ex  parte  order  for 779  136 

limitation  of  right  to  demand 780  136 

may  adjust  costs 770  135 

notice  of  and  service 765  134 

of  costs  761  133 

officer's  certificate  when  no  objections 314  53 

officer  to  have  copy  of  bill 762  134 

only  after  entry  of  judgment 772  135 

review  of 314  53 

second  783  136 

time  and  place  of 777  136 

Third  party 48  9 

default  of  defence 53  10 

defence 52  9,10 

leave  to  make 56  10, 11 

interpleader  by 490  80 

may  bring  in  fourth  party 51  9 

may  move  to  set  aside  notice 50  9 

notice 48  9 

Time,  abridgement  of 556  92 

can  be  enlarged  by  consent  in  certain  cases 557  92 

does  not  include  holiday 552  92 

during  vacation  561  93 
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Time —  ( Continued ) 

enlargement  of   556, 557  92 

expiring  on  a  Sunday 554  92 

extending  to  half  an  hour  on  motion  in  chambers 560  93 

for,  actions  against  public  officers 711  118 

amendment  of  pleadings  without  leave 259,  264  44,  45 

answering  counterclaim  70  13 

answering  pleadings  70  13 

application  for  leave  to  amend  pleadings 257-264  44,  45 

application  to  discharge  judgment 36  8 

for  directions   225  38 

to  vary  or  add  to  judgment 36  8 

application  to  preserve  property 486  79 

application  to  set  aside  award 322  54 

close  of  pleadings 107  18 

defence   147  27,28 

delivering  defence  when  new  defendant  added ....  29  6 

during  which  statement  of  claim  remains  in  force  126  21 

giving  security  for  costs 555  92 

month  551  91 

non-party  to  deliver  defence 40  8 

notice  of  appeal 321  54 

return  of  motion 558  92 

service  of  counterclaim  on  party  not  plaintiff 73  13, 14 

service  of  defence  on  party  not  plaintiff 73  13, 14 

service  of  pleadings 559  92 

suing  out  fi  fa  writ 583  96 

third  party  to  deliver  defence 52  9, 10 

vacations  of  courts 562  93 

waiting  half  hour  on  motion  in  chambers 560  93 

within  which  applications  are  to  be  made  to  vary 

or  discharge  order  continuing  action 62,  63  12 

Transactions,  giving  a  different  version  should  be  set  out. .  94  17 

pleadings  a  void  or  voidable 104  18 

resulting  in  implied  contract  may  be  pleaded  as  a  fact  87  16 

Transmission  on  death  may  cause  party  to  be  added 60  11 

Trial,  amendment  of  pleading  at 268  45 

actions  how  tried 172  31 

by  judge  and  jury j  172'  J™, 

only  in  Supreme  Court 174  31 

by  two  or  more  judges 178  32 

conduct  of  188-203  33-35 

deposit  of  expenses  of  jury 184  32 

entry  for 181  32 

evidence  at  393  65 

in  actions  of  slander,  libel,  false  imprisonment,  ma- 
licious prosecution,  seduction  and  breach  of  pro- 
mise of  marriage 172  31 

in  other  actions 173  31 

new  328  55 

as  to  part 330  55 

notice  of   183  32 

of  actions  against  public  officers 711  118 

of  matters  upon  originating  notice 432,  433  70,  71 

on  issues    175  31 

order  for  182  32 

place  of  trial 180  32 

pleadings  and  particulars  for  use  of  judge  at 185  32 

postponement  and  adjournment  of 194  33 

restrictions  on  granting  new 329  55 

time  and  place  may  be  settled  on  directions 228  39 

Trustee,  anyone  interested  in  estate  may  sue 22  4 

application  for  advice  by  originating  notice 433  71 

appointment  of  by  originating  notice 432  70,  71 

denial  of  right  to  claim  as 101  18 
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may  have  judgment  or  order  against  legatee 23  4 

may  sue  and  be  sued  as  representing  estate 21  4 

Trustee  Ordinance,  trial  of  questions  under 433  (g)  71 

Trust  estate,  compromise  in  absence  of  interested  parties 

in  action  for  33 
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cate given  in 313  52, 53 
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consent  697  16 

continuing  action  after  death 62, 63  12 

ex  parte  giving  judgment 163  30 

Variation  of  rules  of  court  by  judges 713  118 
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pleading  matters  which  make  transaction 104  18 

through  want  of  form 272  46 
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forms  ". 915,  916  175 
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motion  for  call 889  170 

order  for  call 890,  892  170 

payment  of  additional  costs  of  call  proceedings 895  171 

powers  of  judge  to  enlarge  or  abridge  time 920  176 

powers  of  master  in  chambers .* 916  175 

practice  when  not  specific 921  176 

receipt  of  banker  for  call 896  171 

register  and  file  of  proceedings 904  173 
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service  of  summons,  notice,  etc 912,  913  175 
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attendance  for  examination  on  motion 383  64 
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examination    387  64 
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possession  586  96 

sequestration   593  97 

venditioni  exponas  585  96 
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